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RESUMO

Tem-se como objetivo verificar a existéncia ou ndo de fundamentos juridicos ou
econdmicos que justifiguem a manutencdo da limitacdo da responsabilidade civil nos
contratos internacionais de fretamento maritimo no transporte de mercadorias. O tema
desenvolvido consiste no estudo critico e comparativo das regras de limitacdo de
responsabilidade civil e das principais convencdes internacionais sobre transporte
internacional de mercadorias em vigéncia, tais como as Regras de Haia-Visby
(Convencéo Internacional para Unificagdo de certas Regras Legais Relativas aos
Conhecimentos de Embarque, de 1924), as Regras de Hamburgo (Convencéo das
Nacdes Unidas sobre o Carregamento de Mercadorias pelo Mar, de 1978) e as Regras
de Roterdda (Convencdo das Nacbes Unidas sobre Contratos de Transporte
Internacional de Mercadorias Total ou Parcialmente por Mar de 2008) e sobre o
transporte internacional de mercadorias em relacdo ao Cédigo Comercial Brasileiro de
1850, o Cddigo Civil de 2002 e demais legislagcdo nacional aplicavel. O tema foi
trabalhado com metodologia de abordagem, a hipotético-dedutiva, e de procedimento,
0 comparativo, iniciando-se com a utilizagdo do Principio da Autonomia da Vontade das
Partes e da Arbitragem — meio atual mais utilizado na solucéo dos litigios surgidos a
partir de contratos de fretamento e de transporte internacional de bens — para se
demonstrar a aplicacéo de tais regras limitativas de responsabilidade dos armadores
frente a carga. Objetiva demonstrar, com a analise das clausulas que limitam a
responsabilidade civil contratual constantes nos Charter Parties dos contratos de
fretamento, a juridicidade da limitacdo da responsabilidade civil,b de modo a se
determinar se h&a a necessidade de limitacdo, como forma de protecado aos armadores
na atualidade, considerando-se os avancos techologicos implementados na area da
navegacdo, em que ha a enorme diminuicdo dos riscos da operacdo comercial e a
competitividade do mercado, além da harmonizacao do Direito nesta area. Assim como,
verifica-se se isso podera implementar uma maior seguranca juridica ao comeércio
internacional com consequente reducéo dos custos de frete, dos seguros e dos precos
dos produtos em beneficio da sociedade.

Palavras-chave: Limitacdo da Responsabilidade Civil. Contrato de Fretamento.
Comércio Internacional. Harmonizacdo da Legislacdo Internacional. Seguranca
Juridica.



ABSTRACT

The objective is to verify the existence or not of legal or economic grounds that justify
the maintenance of the limitation of civil liability in international maritime charter contracts
in the transport of goods. The developed theme consists of the critical and comparative
study of the rules for limiting civil liability and the main international conventions on
international transport of goods in force, such as the Hague-Visby Rules ( International
Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, 1924),
the Hamburg Rules ( United Nations Convention on the Carriage of Goods by Sea, 1978)
and the Rotterdam Rules (United Nations Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Sea, 2008) and on the international transport of
goods in relation to the Brazilian Commercial Code of 1850, the Civil Code of 2002 and
other applicable national legislation. The theme was worked with an approach
methodology, the hypothetical-deductive, and of procedure, the comparative, starting
with the use of the Principle of Autonomy of the Will of the Parties and of Arbitration -
current means most used in the solution of disputes arising from charter contracts and
international transport of goods — to demonstrate the application of such rules limiting
the liability of shipowners in relation to cargo. It aims to demonstrate, with the analysis
of the clauses that limit contractual civil liability contained in the Charter Parties of charter
contracts, the legality of the limitation of civil liability, in order to determine whether there
is a need for limitation, as a form of protection for shipowners in today, considering the
technological advances implemented in the area of navigation, in which there is a huge
reduction in the risks of commercial operation and market competitiveness, in addition
to the harmonization of Law in this area. As well, it is verified whether this can bring
greater legal security to international trade with a consequent reduction in freight costs,
insurance and product prices for the benefit of society.

Keywords: Limitation of Civil Liability. Charter Party. International Trade. Harmonization
of International Legislation. Legal Security.
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1 INTRODUCAO

Para compreensdo das relagdes contratuais maritimas no comércio
internacional, de seus desafios e de suas problematicas, cumpre se esclarecer o
contexto no qual se encontra inserida a presente tese, considerando-se o dinamismo da
sociedade internacional atual — caracterizada pelo acirramento do fendmeno da
globalizacdo®.

As consequéncias de tal evento tém se refletido na circulagdo de
informacgdes e na velocidade com a qual fatos e fenbmenos atingem a sociedade, que
sdo espantosas, o0 que tem sido identificado como “sociedade informacional”, ou seja, a
sociedade em rede, conforme denominagcdo de Manuel Castells. Assim, em razdo da
tecnologia e das facilidades surgidas os receptores das informagfes tornam-se cada
vez mais exigentes em todos os sentidos: exigentes consigo, com 0S outros, com as
coisas, com tudo, tornando o mundo tdo exigente a ponto de 0s servicos e as
informacg®es ficarem insuficientes, esgotaveis e pobres.

Com efeito, considerando-se a atual sociedade de consumo e seu intimo
relacionamento com o comércio internacional, verifica-se que mais de 93% de toda
mercadoria circulante no mundo é transportada por frotas mercantes. No ambito da
presente tese, sdo analisados aproximadamente 75% dos contratos referentes as
mercadorias transportadas nesse comércio internacional, conforme informacdes
disponibilizadas pela Organiza¢cdo Mundial do Comércio.

Nessa sociedade de consumo, figuras como o transportador, o comerciante,
as empresas intermediarias de exportacao, as redes de seguro, os shipowners (donos
dos navios), os consumidores, entre diversas outras categorias, mostram-se essenciais
na realizacdo e na movimentacéo da vida em sociedade.

A partir de tal constatacdo, o presente estudo analisa, com maior atencao,
as figuras dos Estados e do transportador maritimo de mercadorias, além de circundar
outras partes inter-relacionadas nas relagdes contratuais internacionais. Assim, apesar
de se falar na insercéo desses atores e players em uma sociedade de consumo, a figura

juridica do consumidor final, per se, ndo é o foco maior da presente investigacao.

1 Longe de se adentrar nas vastas e reconhecidamente controversas discussées a respeito do conceito de
globalizacédo ou de sua etimologia, insta se salientar que, neste trabalho, compreende-se por globalizagdo
um processo, especialmente intensificado ap6s a Segunda Guerra Mundial e a Guerra Fria, de mudancas
e de transformacdes tecnoldgicas e econdmicas que impactam, de forma global e local, os mais diversos
ramos da vida em sociedade. Mais especificamente, tendo-se em vista 0 contexto deste estudo, entre essas
diversas modificagcdes e os impactos atualmente vivenciados, a tese dedica-se aos deslindes trazidos no
ambito do comércio internacional e do transporte maritimo, em virtude da necessidade de se repensar a
atual legislacéo pertinente.
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A partir de tais observacbes e consideracfes, determinou-se como tema
desta a limitag&o da responsabilizacao civil contratual inserida nas relag@es juridicas de
transporte maritimo que envolvem o Brasil e as principais normas internacionais sobre
transporte internacional de mercadorias e limitacdo da responsabilidade em vigéncia.

Os objetivos aqui sdo de se estudar os tratados internacionais de transporte
e de fretamento de navios mais adotados atualmente a luz da legislacédo patria e de se
apresentar as diferencas entre eles, verificando-se, assim, se ha ou ndo fundamentos
juridicos suficientes para a manutencdo do entendimento empregado a respeito da
limitacdo da responsabilidade civil contratual na relacdo de fretamento maritimo
internacional que envolva transporte de mercadorias.

Desse modo, a pergunta central deste estudo € saber se, na atualidade,
justifica-se a enorme protecdo concedida ao armador (shipowner) em relagéo a limitacédo
de sua responsabilidade? Para se tentar responder essa questao, a tese se guia pelo
método hipotético-dedutivo, com abordagem e comparativo como procedimento, além
da realizacdo de uma pesquisa qualitativa, feita por meio da revisdo de literatura,
pesquisa bibliogréfica, analise dos posicionamentos doutrinarios e da comparacao da
legislacdo nacional e internacional existentes e em vigor sobre o tema.

Para tanto, no primeiro capitulo, o foco é o estudo das principais convencdes
internacionais sobre o tema e a utilizagcdo da arbitragem como meio de solucdo de
controvérsias. Em especial, sdo vislumbradas trés das principais convencfes mais
utilizadas no comeércio internacional, a se saber: as Regras de Haia-Visby; as Regras
de Hamburgo (United Nations Convention on the Carriage of Goods by Sea, 1978) sobre
o transporte internacional de mercadorias; e as Regras de Roterda.

Malgrado serem as principais convencdes internacionais sobre
carregamento de mercadorias e fretamento de navios, constata-se que, até o presente
momento, o Brasil ndo é signatario ou os ratificou.

No segundo capitulo, aborda-se contrato de transporte e de fretamento com
todas as suas nuances histéricas e modernas e cujo entendimento se faz essencial a
compreensdo a respeito da responsabilidade civil contratual, dado que existem
vicissitudes juridicas nas analises entre essas duas relacdes contratuais.

No terceiro capitulo, o trabalho apresenta estudos a respeito da
responsabilidade do transportador internacional, de modo a desenvolver a ideia geral
sobre a teoria da responsabilidade civil e suas nuances no ambito do Direito Maritimo.
Mais precisamente, é analisado o instituto da responsabilidade civil nos contratos que

envolvem o transporte maritimo.
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No quarto capitulo, procede-se o estudo da limitagcdo da indenizacdo e da
argumentacéo, utilizada sobretudo pelos shipowners com o fim de subsidiarem a ideia
geral de reducdo indenizatéria. E aqui, pois, que a hipétese desenvolvida tem seu
enlace, verificando-se a respeito de tais aspectos sob uma perspectiva interna e
internacional da limitagdo da responsabilidade civil contratual, relacionada a ideia geral
dos riscos da atividade maritima, da necessidade de protecdo dos armadores e do
incentivo das atividades mercantis via mar.

Neste ponto, especialmente, é que parece haver variadas razfes para se
dizer que a limitacdo de responsabilidade no Direito Maritimo deve ser atribuida a
histéria maritima, malgrado ainda tratar-se de uma pratica cotidiana no ambito dos
comerciantes internacionais.

Nessa perspectiva, a hipotese da pesquisa é a de que se faz evidente a
necessidade de reformulacéo da legislacdo nacional e, sobretudo, internacional sobre o
tema. Logo, faz-se necessario que se reveja a legislacao brasileira sobre o comércio
internacional, com énfase, aqui, na responsabilidade do transportador nos contratos de
fretamentos de navios e de carregamento de mercadorias para que essa esteja de
acordo com a realidade comercial brasileira. Realidade essa composta, em sua maioria,
por embarcadores de carga e donos de mercadoria, que sofrem com a limitagdo da
responsabilidade civil contratual imposta pelos tratados internacionais ou pelos
contratos de fretamento elaborados pelas grandes associacdes de comeércio
internacional.

Também justifica o estudo o fato de, apesar de o Brasil ndo ser signatario
ou ter ratificado as principais convencdes internacionais sobre carregamento de
mercadorias e fretamento de navios, existir a possibilidade de essas convencdes ou
legislacdes de outros paises serem aplicadas a comerciantes brasileiros, sejam eles
donos de embarcacdes, armadores, exportadores ou importadores.

Optou-se pelo método hipotético-dedutivo tendo-se em vista que o trabalho
parte da analise geral dos objetos de estudo em questdo, quais sejam, a variada
legislacdo internacional sobre limitacdo da responsabilidade civil do transportador e a
possibilidade de sua aplicacdo em contratos de fretamento envolvendo uma parte
brasileira, independentemente de esta ser o exportador, o importador, o transportador
ou os demais participantes da relacdo contratual, para estudo especifico do objeto em
tela, qual seja, estudar a legislacdo internacional, os contratos e a legislacdo nacional,
de modo que, assim, sejam apontadas possiveis solu¢cdes e sugestdes de modificacdo

ou de adequacéao dos tratados internacionais.
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Como o trabalho envolve tanto o Direito Maritimo quanto o Direito
Internacional Privado, pode-se dizer que a pesquisa esta inserida no ramo de estudos
dedicados e pertencentes ao Direito Maritimo Internacional Privado. Inclusive, note-se
gue tal ramo juridico, sob uma perspectiva do ambiente doméstico brasileiro, demanda
doutrina altamente especializada e com inter-relagdes entre a pratica do Comércio
Exterior e das Relagfes Internacionais, assim como com um numero de juristas ainda
consideravelmente pequeno em relacdo & demanda crescente de exportacdes e
importaces de mercadorias diversas.

Destaca-se ainda que, por estudar as inflex6es entre o Direito, o0 comércio
internacional e as questdes do transporte maritimo e da correlata responsabilidade civil
contratual — com vistas a impulsionar o desenvolvimento brasileiro na balanca
comercial e nas relagdes internacionais —, tem-se que a presente tese esta inserida na
area de concentracdo do “Direito Econébmico e Desenvolvimento”, na linha de pesquisa

“Direitos Sociais, Desenvolvimento e Globalizacdo”.



CAPITULO 1 — O DIREITO INTERNACIONAL E O DIREITO MARITIMO

Um dos pressupostos de existéncia do Direito Internacional € exatamente o
comeércio internacional. Neste, o Direito Maritimo ocupa seu espagco em importancia e em
volume.

Em termos historicos, tem-se que a propria figura do mar, dos oceanos e a do
comeércio maritimo encontram-se intimamente relacionadas a transformacao da humanidade
e das instituicbes estatais, seja no plano interno, seja no ambito internacional.

N&o obstante, se a existéncia dos mares e dos oceanos permanece certa ao longo
da histéria da humanidade, o mesmo néo se pode imputar as atividades comerciais maritimas,
que tiveram consideravel evolugdo ao longo do tempo.

Longe de se desvelar toda histéria da humanidade? no presente trabalho, apenas
cumpre se notar que, se, no passado, o estudo do Direito Internacional, do comércio e do
Direito Maritimo fizeram-se relevantes (a exemplo, maior poder naval sobre grandes
hegemonias etc.), na atualidade, tem-se tal estudo como imprescindivel ao desenvolvimento
e a propria sobrevivéncia dos Estados e dos demais atores nacionais e internacionais.

Ao acompanhar a integralidade da presente tese, o leitor certamente percebera
que o historico do Direito Maritimo e das visdes sobre 0 mar e a relacdo do Direito Maritimo
com o comércio e com o Direito Internacional trouxeram marcas profundas na atual conjuntura
vivenciada.

Assim sendo, o estudo das relacgdes juridicas contratuais e maritimas da
atualidade perpassa, necessariamente, 0s temas surgidos com o desenvolvimento do
comércio internacional e advindos dos efeitos da globalizagdo sobre a sociedade.?

Apesar de a existéncia de varias definicdes doutrinarias, o Direito Maritimo pode
ser concebido, conforme concepcédo de Eliane Octaviano Martins, como parte do Direito
Comercial dedicada ao estudo das normas que regulam a “indistria” da navegacdo, o
comércio maritimo e todos os atos, os fatos e os negécios juridicos a ele inerentes.*

Como o presente trabalho envolve tanto o Direito Maritimo quanto o Direito
Internacional Privado, pode-se dizer que a pesquisa estd inserida no ramo de estudos
dedicados e pertencentes ao Direito Maritimo Internacional Privado.

Nessa via, no estudo das principais fontes do ambito do Direito Maritimo

Internacional Privado, as convencgdes internacionais regentes se sobressaem. Por certo, é de

2 Para tanto, consulte os estudos da Histéria da Humanidade, de Yuval Harari, em: HARARI, Yuval N. Sapiens :
uma breve histéria da humanidade. 50. ed. Porto Alegre: L&PM, 2019.

3 BASSO, Maristela. Contratos internacionais do comércio: negociacao, conclusao, pratica. 3. ed. Porto Alegre:
Livraria do Advogado, 2002.

4 MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo. 2. ed. Sdo Paulo: Manole, 2005.
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grandiosa importancia que tratados internacionais do comércio sejam reconhecidos e
aplicados por véarias nagdes em reconhecimento a nova lex mercatoria, que cuida das relagbes
contratuais comerciais internacionais e que influi diretamente na vida dos comerciantes®.

Na atualidade, a sociedade de consumo e seu intimo relacionamento com o
comércio internacional podem ser constatados no simples fato de que mais de 93% de toda
mercadoria circulante no mundo é transportada por frotas mercantes (sendo que a presente
tese analisa aproximadamente 75% dos contratos referentes as mercadorias transportadas
nesse comércio internacional) &

Para regerem tais relacbes de comércio em meio internacional, as convencgdes
internacionais, a serem abaixo analisadas, surgem com 0s propdésitos, entre outros, de
proporcionar maior uniformizacdo e maior seguranca juridica em um ambito tdo plural quanto
0 do comércio internacional.

Mais notadamente, interessa a esta investigacdo proceder ao estudo das
principais convencdes internacionais sobre transporte e fretamento de mercadorias aplicadas
no ambito do comércio internacional, quais sejam: as Regras de Haia e o protocolo de Haia-

Visby, as Regras de Hamburgo e as mais recentes Regras de Roterda.

1.1 CONVENCOES INTERNACIONAIS SOBRE TRANSPORTE E FRETAMENTO DE
MERCADORIAS E SUA APLICACAO NO BRASIL

Os transportadores maritimos, enquanto navegam pelo mundo, estdo sujeitos a
intempéries e a condicdes de todo o tipo’. Muitas vezes, veem-se obrigados a responder
reclamacgdes ou processos que podem variar em face dos diferentes regimes legais aplicaveis
em cada pais.

Segundo Strenger, o conjunto de “regulacdo privada das transacOes
internacionais por modelos contratuais e praticas comerciais consolidadas”® compé&e o que a
doutrina denomina, desde a Antiguidade, de lex mercatoria, restando presente até os dias

atuais

5 Em linhas gerais, a lex mercatoria refere-se a “regulagdo privada das transacdes internacionais por modelos
contratuais e praticas comerciais consolidadas”. In: STRENGER, Irineu. Direito do comércio internacionale  lex
mercatoria . Sdo Paulo: LTR, 1996. A “nova lex mercatoria”, expressao oriunda do doutrinador Berthold Goldman,
sugere, de acordo com Maristela Basso, uma ordem normativa de regulacdo dos problemas dos comerciantes
internacionais, contando com normas substantivas e mecanismos de adjudicacao de litigios que se desenvolvem
paralelamente aqueles consolidados pelos 6érgaos judiciarios estatais. In: BASSO, Maristela. Curso de Direito
Internacional Privado . 6. ed. Sao Paulo: Atlas, 2020, p. 215.

6 Dados da Organizagdo Mundial do Comércio — OMC e da International Maritime Organization — IMO.

7 Vide tépico especifico, desta tese, sobre as inovagdes tecnoldgicas e os impactos sobre a navegacdo e o
comércio internacional maritimo.

8 STRENGER, Irineu. Direito do Comércio Internacional e lex mercatéria . Sdo Paulo: LTR, 1996.
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Diante de tantas regras e da necessidade de realizacdo de um comércio plural e
aberto, com variados parceiros, atualmente, h4 um consenso sobre a grande necessidade de
se uniformizar a regulamentacao do transporte maritimo e das diversas normas existentes da
lex mercatoria, visando-se maior transparéncia e seguranca em sua contratacao.

Por via de consequéncia, a questdo da responsabilidade civil se sobressai
enquanto assunto de grande valia para fins de uniformizacéo.

No que diz respeito a responsabilidade do transportador da mercadoria de
transporte maritimo internacional, esta pode variar em funcéo da legislacéo internacional ou
nacional aplicavel, uma vez que existe uma grande diversidade de regimes legais e de
convencoes internacionais.

E importante se destacar que existem varios regimes legais referentes aos

contratos de transporte de bens, entre eles:®

a) Paises que ratificaram somente as regras de Haia de 1924 sem seus
protocolos posteriores;

b) Paises que adotaram as regras de Haia (1924) e do protocolo de Haia-
Vishy (1968);

c) Paises que ratificaram as Regras de Haia de 1924 incluindo as
modificacdes trazidas pelos seus protocolos subsequentes (Visby —
1968 e DES — 1979);

d) Paises que introduziram em sua legislacdo interna os principios
estabelecidos nas Regras de Haia (1924), entretanto sem ratifica-la;

e) Paises que introduziram em sua legislacdo interna os principios
estabelecidos nas Regras de Haia e suas alteracdes mediante os
protocolos entretanto sem assina-los ou ratifica-los;

f)  Paises que utilizam sua lei interna ndo incorporando as Regras de Haia
e seus protocolos;

g) Paises que assinaram e ratificaram as Regras de Hamburgo;

h) Paises onde a legislacdo nacional combina disposi¢des internas e
disposic¢des retiradas das Regras de Haia, seus protocolos e das Regras
de Hamburgo.

Apesar da existéncia dessa gama de sistemas legais, as na¢cdes com maior frota
de marinha mercante ou maior importancia e representatividade no comércio internacional

sdo signatérias das regras de Haia-Visby, de 1968.

9VIEIRA, Guilherme Bergmann Borges. Transporte internacional de cargas . 2. ed. Sdo Paulo: Aduaneiras, 2003,
p. 49-50.
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1.1.1 Regras de Haia e Haia-Visby

No século XIX e inicio do século XX, os transportadores ficavam sujeitos a
aplicacdo das legislacbes variadas a depender do pais onde as mercadorias eram
embarcadas ou desembarcadas. Assim, com o intuito de evitarem situacdo de inseguranca
juridica ou incerteza quanto as regras a serem aplicadas, as companhias maritimas
comecaram a colocar nos versos de seus Conhecimentos de Embarque (B/L) varias clausulas
que excluiam ou limitavam sua responsabilidade durante o transporte.

Com isso, houve radical e rapida mudanca de um sistema de méaxima
responsabilidade determinada pelos codigos civis ou comerciais de diferentes paises onde o
transportador operasse para uma responsabilidade extremamente limitada e varidvel de
companhia para companhia.

Entretanto, no século XIX, os transportadores, que estavam em uma posicdo
favoravel de barganha, abusaram de seu poder e esses exageros levaram os contratos a
situacBes de minima responsabilidade por parte do transportador. Esses fatos foram cruciais
para que fosse identificada a grande necessidade de regras Unicas que regulamentassem o
transporte maritimo internacional.°

Entdo, o Comité Maritimo Internacional comecou a desenvolver regras que
poderiam ser utilizadas por varias nacdes a partir de uma reunido na cidade de Haia, na
Holanda, resultando nas Regras de Haia. Com base nessas regras, foi criada, mais tarde, a
Convencéo de Bruxelas Sobre Certas Regras em Matéria de Conhecimentos de Embarque,
gue ficou internacionalmente conhecida como Regras de Haia (Hague Rules), promulgada em
1924,

O termo “Haia-Visby” representa o protocolo que alterou as Regras de Haia, de
1924, adotado em Bruxelas, em 23 de fevereiro de 1968. As Regras Visby séo o resultado do
trabalho do Comité Maritimo Internacional, que ocorreu em Estocolmo, na Suécia, em 1963.
Ressalta-se que o nome “Visby”, atribuido ao protocolo, deve-se ao encontro do comité
realizado posteriormente na antiga cidade de Visby, na ilha sueca de Gotland.

As regras de Haia e de Haia-Visby sdo praticamente as mesmas, mas o0 que muda
€ a alteracdo que deu forca de lei & convencao. A alteracdo teve como objetivo superar o
problema trazido pela decisdo do caso Vita Food Products v Unus Shipping Co'!, em que a

corte inglesa considerou que as Regras de Haia nao tinham forca de lei, mas somente forca

10 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016.
11 vita Food Products Inc. v. Unus Shipping Co  .[1939] 63 L1 L.Rep. 21.



19

de um acordo e ndo for¢a de lei se no contrato ndo constasse uma clausula Paramount (ou

preponderante), clausula que determina a aplicagdo da convencao ao contrato.

1.1.2 Regras de Hamburgo

As modificagBes nas Regras de Haia introduzidas pelo Protocolo de Bruxelas, em
1968, ndo ganharam aprovacao internacional. Isso porque existia uma vontade reciproca de
unificacdo das regras reguladoras do transporte internacional e sua responsabilidade.

Também existia intensa vontade de varios paises comerciantes de aumentar a
responsabilidade dos transportadores e da criacdo de um codigo que tratasse de todas as
relacbes que envolviam o transporte de bens!?, o que garantiria uma maior protecdo e
seguranca juridica a todas as partes envolvidas no transporte maritimo.

Esse movimento culminou na producédo de uma Convencéo que foi adotada em
uma conferéncia Internacional patrocinada e organizada pelas Na¢6es Unidas em Hamburgo
em 1978. A Convencdo das Nag¢des Unidas sobre Carregamento de Mercadorias pelo Mar®?
assinada em Hamburgo, na Alemanha, em 30 de marco de 1938, ficou conhecida como as
Regras de Hamburgo, como assim sera doravante designada.

Essas regras entraram em vigor apenas em 1992 apés um ano da data do
deposito do vigésimo instrumento de ratificacdo, aceitacao ou aprovacao. Até hoje, 26 paises
ja aderiram as regras da convencdo, entretanto nao foi assinada e ratificada por nenhuma das
grandes poténcias maritimas. O Brasil ndo participou das negocia¢des e também nado aderiu
ao referido tratado internacional, ndo se vislumbrando interesse, até o presente momento, do
pais em fazer parte das Regras de Hamburgo.

Ainda assim, as Regras de Hamburgo figuram no rol dos principais tratados
internacionais que versam sobre o transporte maritimo, de modo que imprescindivel sua
apresentacao e, especificamente, posterior andlise do tratamento conferido no tocante a
responsabilidade civil.

As Regras de Hamburgo aplicam-se a contratos de carregamento de mercadorias
pelo mar, consistentes de acordo com o préprio texto legal, como qualquer contrato onde o
transportador se obriga mediante pagamento de frete de carregar mercadorias pelo mar de

um porto a outro, conforme encontra-se disposto em seu artigo 1.6.

12 WILSON, John F. Carriage of goods by sea . 4. ed. London: Longman, 2001, p. 213.

13 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL). United nations
convention on the carriage of goods by sea (The Ham  burg Rules) . Hamburg, 30 march 1978. Disponivel em:
https://uncitral.un.org/en/texts/transportgoods/conventions/hamburg_rules. Acesso em: 10 fev 2021.
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De acordo com as Regras de Hamburgo, se o contrato apresentar alguma forma
de transporte multimodal, a convencéo aplicar-se-4 apenas na parte maritima do transporte.
Aqui, € possivel se observar a primeira diferenca em relagéo as regras de Haia ou Haia-Vishy,
as quais se concentram em contratos de transporte representados por um Conhecimento de
Embarque — Bill of Lading.'

Para as Regras de Hamburgo, ndo importa se houve ou ndo a confeccdo de um
conhecimento de embarque ou outro documento ndo negociavel com as mesmas
caracteristicas.

Com relacdo ao ambito de aplicacdo de suas regras, ha definicdo no artigo 21°,
que declara que as regras dessa convencdo serdo aplicadas a todos os contratos de

transporte pelo mar entre dois paises diferentes se:

a) o porto de embarque estipulado no contrato é dentro de um pais que aderiu
a convengao; ou

b) se o porto de desembarque estipulado no contrato foca em um Estado
contratante da convencéo; ou

c) se um dos portos opcionais de desembarque for o porto onde sera
desembarcada a mercadoria e este porto estiver localizado em um Estado
contratante da convencéo; ou

d) se o conhecimento de embarque ou outro documento que evidencie o
contrato de transporte pelo mar € emitido em um estado contratante; ou
finalmente

e) se o conhecimento de embarque ou outro documento que também
evidencie o contrato de transporte pelo mar contenha regras que declarem
gue as regras de Hamburgo ou da legislagdo de um Estado contratante da
convencdo serdo as regras que irdo governar o contrato.

Verifica-se que essa convencdo nao se aplica ao comércio costeiro, também
chamado de cabotagem, pois é necesséaria a existéncia de um contrato de transporte de
mercadorias entre, no minimo, dois portos em diferentes paises.

Ressalta-se, aqui, importante diferenca entre as Regras de Haia e as de
Hamburgo: as primeiras sdo somente aplicaveis de porto a porto, englobando o momento do
carregamento, a viagem e o desembarque da mercadoria, enquanto as regras de Hamburgo
sdo aplicaveis pelo periodo integral em que a mercadoria ficar sob responsabilidade do
transportador. Os estabelecimentos dessa diferenca foi uma forma de se suprimir a deficiéncia
da convencdo de Haia ou Haia-Visby, que permite que o transportador exclua qualquer

responsabilidade que lhe seja atribuida se a mercadoria ndo estiver fisicamente no navio.

14 Regras de Haia-Visby. artigo 1.(b). In: The Hague-Visby Rules : The Hague Rules as amended by the Brussels
Protocol 1968. Brussels, 1968. Disponivel em: https://unctad.org/system/files/official-document/c4isl6revl_en.pdf.
Acesso em: 10 fev. 2021.

15 Regras de Hamburgo. Artigo 2. In: UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW.
United Nations Convention on the carriage of goods by sea (The Hamburg Rules) . Hamburg, 30 march 1978.
Disponivel em: https://www.uncitral.org/pdf/english/texts/transport/hamburg/Xl_d_3 e.pdf. Acesso em: 10 fev.
2021.
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Portanto, a principal inovacao, que difere duas convencdes, esta especificamente
na mudanca radical da responsabilidade do transportador. As Regras de Hamburgo
trouxeram, pela primeira vez em uma convencao internacional sobre transportes, a ideia de
culpa presumida do transportador e aboliram o catalogo de excec¢fes, previstos nas Regras
de Haia-Visby, em seu artigo 4.

Contudo, as Regras de Hamburgo ndo conseguiram uniformizar nem garantir a
necessaria seguranca juridica a todas as questdes pertinentes e relevantes ao transporte
maritimo de mercadorias, tanto assim que néo teve sucedida adesao pelos Estados.

Apenas a titulo exemplificativo, conforme observam Osvaldo Agripino de Castro
Junior e Norman Augusto Martinez Gutiérrez, as Regras de Hamburgo ainda culminam em
ndo atender as necessidades do transporte aquaviario internacional, inclusive no que tange
ao multimodalismo?®, ja que, conforme visto, este ndo é resguardado em sua integralidade
pelas Regras de Hamburgo.

Ademais, conforme observado, as Regras de Hamburgo ainda continuaram a
servir aos interesses de grandes grupos de shipowners (donos do navio), pois adotaram a
ideia geral de limitacdo da responsabilidade civil.

Assim, ao se proceder a andlise de problematicas existentes nas Regras de Haia-
Visby e nas Regras de Hamburgo, fez-se necessario mais recente estudo sobre o transporte
maritimo, o que culminou no advento das Regras de Roterdd, documento internacional mais

atualizado referente a tematica do transporte maritimo e do fretamento de mercadorias.

1.1.3 Regras de Roterda

As Regras de Roterdd referem-se & Convencdo das Nacdes Unidas sobre
Contratos para o Transporte Internacional de Mercadorias Total ou Parcialmente por Mar.

Adotada pela Assembleia Geral das Nac6es Unidas, em 11 de dezembro de 2008,
a Convencao visa estabelecer um regime juridico uniforme e moderno que rege os direitos e
as obrigacGes dos carregadores, transportadores e dos consignatarios ao abrigo de um
contrato de transporte que inclui um trecho maritimo internacional ou um contrato inteiramente

gue se dé via modal maritimo.’

16 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da

responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 118.

17 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW. United Nations Convention on
contracts for the international carriage of goods w holly or partly by sea (the “Rotterdam Rules”) : texts and
status. New York, 2008. Disponivel em:

https://uncitral.un.org/en/texts/transportgoods/conventions/rotterdam_rules. Acesso em: 12 fev. 2020.
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De acordo com a UNCITRAL, as Regras de Roterda fornecem estrutura legal que
leva em consideracdo os muitos desenvolvimentos tecnoldgicos e comerciais que ocorreram
no transporte maritimo desde a adog¢éo das convengfes anteriores, incluindo o crescimento
da conteinerizacdo, o desejo de transporte porta a porta sob um Unico contrato e o
desenvolvimento de documentos de transporte eletronico®.

Assim, diferentemente das convencdes anteriores (Regras de Haia-Visby e de
Hamburgo), as Regras de Roterdd inovam ao apresentar um texto muito mais extenso,
composto de 96 artigos, que apresentam novos conceitos. Sendo que uma importante
caracteristica das Regras de Roterda esta no fato de ela ndo regular apenas o transporte
realizado exclusivamente atraves da via maritima.

Para os efeitos da Convencéo, o artigo 1° conceitua o contrato de transporte como:

todo o contrato pelo qual o transportador se obriga, mediante 0 pagamento
do frete, a transportar mercadorias de um lugar ao outro. Este contrato devera
prever o transporte maritimo e também podera prever outros modais.
Entretanto alguns criticos entendem que a convencao nao é essencialmente
multimodal®®.

Isso porgue ela apenas se aplica se uma parte da operagéo de transporte se der
por via maritima?.

As Regras de Roterdd apresentam uma &rea de aplicagdo mais abrangente do
gue a das demais convencdes de transporte maritimo. Esta € prevista em seu artigo 5°, que
determina sua aplicacdo aos contratos de transporte quando o remetente e o destinatério
encontram-se em Estados distintos e o porto de carga e de descarga do mesmo transporte
maritimo encontram-se em diferentes paises e se — de acordo com o contrato de transporte
— qualquer um dos seguintes locais estiver localizado no Estado contratante: o local de
destino, o porto de carregamento, o local de entrega ou o porto de descarregamento.

E importante se pontuar, aqui, uma modificacdo importante gerada pela
convencao e que diz respeito ao regime de responsabilidade do transportador por danos
causados a carga, tornando mais claras algumas questdes quando comparadas aos regimes
previstos nas Regras de Haia-Visby e nas Regras de Hamburgo, principalmente no que tange

ao 0nus da prova e a base de responsabilidade do transportador.

18 |bid.

19 Genericamente, transporte multimodal é aquele que, no mesmo contrato, combina mais de um meio de
transporte (aéreo, rodoviario, ferroviario, maritimo, fluvial ou lacustre) necessario para a realizagao da transladagéo
da carga até o local de destino.

20F 3 posicéo, por exemplo, de juristas como José Maria Alcantara Gonzalez, Frazer Hunt, Svante O. Johansson,
Barry Oland, Kay Pysden, Jan Ramberg, Douglas G. Schmitt, William Tetley e Julio Vidal. Veja mais em:
GONZALEZ, José Maria et al. Particular concerns with regard to the Rotterdam Rules. Cuadernos de Derecho
Transnacional, Madrid, v. 2, n. 2, oct. 2010, p. 5-15. Disponivel em: https://e-
revistas.uc3m.es/index.php/CDT/article/view/113/594. Acesso em: 02 fev. 2020.
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Outro ponto importante a ser contemplado € o regime de responsabilidade previsto
na Convencdao, que dispde a responsabilidade assemelhada a responsabilidade objetiva do
transportador, pois ndo ha necessidade de se demonstrar a culpa do transportador em caso
concreto para que haja o dever de este indenizar a outra parte, ja que tal culpa é presumida
e a responsabilidade somente é afastada quando demonstrada as hipéteses excludentes de
responsabilidade.

A limitacdo pecuniaria em relacdo as Regras de Roterda foi aumentada e os limites
sdo 875 DES e 3 DES por quilograma:

Esclarece-se que os Direitos Especiais de Saque (DES), ou em inglés Special
Drawing Rights, SDR, possuem cotacdo diaria tal qual uma moeda e atualmente valem em
torno de 1,4 délares ou 7,5 reais.*

Por fim, ressalta-se que essa Convencédo ainda ndo esta em vigor ja que, entre 0s
26 paises que a assinaram até hoje, apenas cinco a ratificaram??, assim como esta
determinado que o efetivo funcionamento da Convencao se dara um ano apds a vigésima
ratificacdo de um pais membro. Ressalta-se que, até o presente momento, o Brasil ndo faz
parte das Regras de Roterdda e ndo manifestou interesse em aderir a referida convencéo
internacional.

De todo modo, as Regras de Roterda encontram-se disponiveis para assinatura e
ratificacdo dos Estados interessados desde 23 de setembro de 2009, na cidade de Roterda,
na Holanda.

Por mais que as Regras de Roterdd sejam as mais atualizadas frente as normas
atinentes ao transporte maritimo e a limitacdo da responsabilidade civil, ndo se pode falar em
uma completa uniformizac¢éo do transporte maritimo de mercadorias, que ainda fica & mercé
de abordagens textuais e de estilos legislativos diferenciados pois diversos paises aplicam

diferentes regimes juridicos?®, o que implica certas consequéncias.

1.1.4 O Brasil e as Regras de Haia-Vishy, de Hambur go e de Roterda

Malgrado as convencdes apresentadas e as Regras de Haia-Visby, de Hamburgo

e as de Roterda figurarem enquanto as principais regras que regem o transporte maritimo

21 BRASIL. Banco Central. Conversor de moedas . Disponivel em: <https://www.bcb.gov.br/conversao>. Acesso
em: 28 ago. 2020.

22 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW. United Nations Convention on
contracts for the international carriage of goods w holly or partly by sea (the “Rotterdam Rules”) : status.
New York, 2008. Disponivel em:
https://uncitral.un.org/en/texts/transportgoods/conventions/rotterdam_rules/status. Acesso em: 28 ago. 2020.

22 CASTRO JUNIOR, Osvaldo Agripino de.; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 114.
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internacional de mercadorias, o Brasil ndo adotou qualquer uma delas, tampouco parece
haver, até o presente momento, interesse do pais na ado¢ao destas.

Questiona-se, aqui, pois por qual (is) razdo (6es) o Brasil ndo adotou, até o
presente momento, as referidas convencgdes.

De inicio, € possivel se dizer que as convencgdes internacionais apresentadas ndo
parecem ser interessantes ao Brasil, dado que o nosso ordenamento juridico interno
apresenta outras solucdes e outras visfes para os conflitos inerentes a responsabilidade do
transportador maritimo.*

Nesse sentido, traz-se a posi¢cdo de Carla Adriana Comitre Gibertoni, que observa

0 seguinte?:

A importancia dessas Convencfes [Haia-Visby, Hamburgo, Roterdd] para
exportadores e importadores é Gbvia, ja que os Conhecimentos de Embarque,
em geral, vinculam o contrato a lei do pais do transportador, o qual podera ter
ratificado qualquer uma das Regras citadas. Entretanto, a submissdo de um
contrato de transporte celebrado no Brasil a uma lei estrangeira é
considerada inadmissivel pela lei brasileira, de acordo com o artigo 9° da Lei
de Introducg&o as Normas do Direito Brasileiro, que estabelece que, parareger
as obrigacoes, “aplicar-se-a a lei do pais em que se constituirem”.

O Brasil contempla, em seu ordenamento juridico interno, as fontes e as
ferramentas para dirimir os conflitos inerentes a responsabilidade do
transportador maritimo, sendo razoavel afirmar que, ante a sua vocacéo
exportadora, os interesses dos proprietarios das cargas parecem estar mais
tutelados, o que vai contra a equacgdo obrigacional (transportador x carga)
adotada pelas convenc¢des internacionais de Haia, Haia-Visby e Hamburgo,
as quais, comparativamente a legislacdo doméstica brasileira, sdo bem mais
favoraveis aos interesses dos armadores.

Essa, talvez, é arazéo pela qual o Brasil ndo tenha adotado até hoje nenhuma
das trés convencgdes internacionais, o0 que pode parecer um retrocesso e uma
posicdo na contramao das medidas adotadas pelo Governo Brasileiro e pelo
Congresso Nacional para revitalizar os estaleiros nacionais e restabelecer a
frota mercante nacional, desde a edicao da Lei 9.432/97 que criou o chamado
Registro Especial Brasileiro. Tais medidas podem ser exemplificadas com o
programa de renovacao da frota de petroleiros da Transpetro (Programa de
Modernizacdo e Expanséo da Frota da Transpetro — PROMEF 1 e Il), que
tem como premissa a construcao, no Brasil, de mais de 40 navios de Ultima
geracdo, todos a serem embandeirados com o pavilhdo nacional.

Ora, de fato, conforme analisado, as Regras de Haia-Visby advieram
reconhecidamente sob o paradigma da necessidade de se proteger os transportadores
maritimos e shipowners para que, assim, fosse garantida a evolucéo da atividade maritima.

N&o obstante, o entendimento pela protecdo dos transportadores perdurou também nas

24 As disposicoes do ordenamento juridico brasileiro serdo melhor apresentadas quando do estudo do contrato de
transporte e de fretamento, em capitulo préprio para tal.

25 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed. atual., rev. e ampl.. Rio de
Janeiro: Renovar, 2014, p. 517.
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Regras de Hamburgo e, mais recentemente, ndo foram abandonadas por completo nas
Regras de Roterda.

Ha, portanto, uma relacdo de assimetria mundial, na qual os transportadores
maritimos e shipowners sdo o0s maiores beneficiarios e detentores de poder politico e
econdmico, o que reconhecidamente influenciou o processo de elaboragdo dos principais
tratados internacionais que versam sobre a matéria do transporte maritimo de mercadorias.

A esse respeito, Osvaldo Agripino de Castro Junior e Norman Augusto Martinez
Gutiérrez relatam que, na ocasido das negociacdes internacionais para realizacdo da mais
recente convencao internacional de Roterdd, tanto os paises em desenvolvimento quanto os
desenvolvidos, acreditando que reformas radicais ndo ocorreriam e que 0 antigo sistema de
responsabilidade do transportador seria reformado pelo Comité Internacional (CMI), tornaram-
se hostis a este®.

Ressalta-se também, conforme observam Osvaldo Agripino de Castro Junior e
Norman Augusto Martinez Gutiérrez, que as Regras de Haia-Visby e as Regras de Hamburgo,
por mais que tenham sido elaboradas por anos a fio, n&o atendem as necessidades do
transporte aquaviario internacional, inclusive no que tange ao multimodalismo?’.

A situacdo mostra-se ainda mais grave sob o ponto de vista do transporte em
territério brasileiro, no qual a carga transita por portos e rodovias de locais dotados de
problemas infraestruturais e logisticos, como a ineficiéncia no desembaraco de rigor, a
demora na andlise da vigilancia sanitaria, entre outros.

Com efeito, a falta de infraestrutura e de boa logistica portuéria no transporte
multimodal certamente podem levar a cenarios indesejados, entre os quais, o de ficar o pais
impossibilitado de aumentar suas exportacdes por conta da falta de infraestrutura e da pouca
competitividade em relacdo aos demais players internacionais?.

Essa falta de infraestrutura engloba a caréncia de boas estradas, ferrovias e de

hidrovias para o escoamento dos produtos, de portos eficientes e bem equipados e,

26 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 117.

27 |bid., p. 118.

28 Nesse ponto, é certo que o meio globalizado aumenta a competitividade entre os participantes da sociedade
internacional. Contudo, em relagdo ao Brasil, segundo o Anuario de Competitividade Mundial (World
Competitiveness Yearbook — WCY), referente ao ano de 2020, entre 63 paises investigados, o Brasil ocupa a 562
posi¢cdo, 0 que aumenta ainda mais a necessidade de se buscar formas de viabilizagdo juridica pelo incremento
da participagdo brasileira no comércio internacional. In: INTERNATIONAL MARITIME BUREAU. World
competitiveness yearbook 2020: WCY. Disponivel em: https://worldcompetitiveness.imd.org/rankings/WCY.
Acesso em: 10 jan. 2021.
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principalmente, a falta de correta regulamentacéo e legislacdo atualizadas para determinadas
areas.?®

Além disso, as Regras de Hamburgo ndo se mostraram capazes de solucionar o
abismo existente entre os interesses da carga e a responsabilidade do segurador, entre custo
e seguranca e entre os precos do frete e a responsabilidade civil.*°

Nesse diapaséo, ndo se pode imaginar que uma das grandes economias do
mundo® e um grande exportador como é o Brasil tenha aceitado participar dessas
convencoes. A titulo exemplificativo, das Regras de Hamburgo, extrai-se que sequer foram
assinadas (e ratificadas) pelas grandes poténcias maritimas, a excecdo da Libéria, pais
considerado com a segunda tonelagem registrada®2.

Por outro lado, isso nao significa, contudo, que ndo houve avancos em relacdo as
convencdes estudadas. Inclusive, a mais recente convencdo — Regras de Roterda — foi
pensada e analisada anos a fio para considerar fatores inerentes a realidade comercial da
atualidade, comprovadamente marcada pela sociedade de consumo e pelas relac¢des juridicas
eletrénicas.

Nessa medida, ndo se pode deixar de considerar que, ho ambito internacional, as
convencdes internacionais auxiliam em uma maior uniformizacdo e harmonizacao das regras
gque regem o comércio internacional. SAo componentes, pois, do que parte da doutrina
denomina de lex mercatoria® ou, ainda, de nova lex mercatoria®*.

Eis o grande desafio juridico-estatal de viabilizar a evolucdo interna (no plano
doméstico), ao mesmo tempo, auxiliar na uniformizacéo das praticas internacionais e se fazer
presente e ativo enquanto sujeito da sociedade internacional e como player a ser reconhecido

no comeércio internacional.

29 Especificamente sobre as questdes relacionadas aos portos brasileiros e correlata legislagdo portuéria, consulte,
neste trabalho, o seguinte tpico: “2.6 OBRIGACOES DAS PARTES NOS CONTRATOS DE TRANSPORTE E
FRETAMENTO".

30 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 119.

31 Em 2019, o Brasil chegou a ocupar o 10° lugar entre as maiores economias do mundo, de acordo com dados do
Fundo Monetario Internacional (FMI) e o World Economic Outlook Database. O Brasil ainda faz parte do G20,
férum internacional que retne as principais economias do mundo e cujos membros respondem por mais de 80%
do PIB mundial, 75% do comércio global e por 60% da populacéo do planeta.

32 CASTRO JUNIOR; GUTIERREZ, op. cit., p. 120.

33 Inclusive, a titulo meramente de curiosidade, tem-se que, para parte da doutrina internacionalista, o advento da
lex mercatoria esta correlacionado ao comércio maritimo. E o posicionamento, por exemplo, de Romano, segundo
0 qual a lex mercatoria teria suas origens no comércio maritimo dos fenicios. In: ROMANO, Emilia Rostan. General
principles of english mercantile law : elementi di diritto commerciale inglese. 2. ed. Torino: Giappichelli, 1960, p.
22.

34 Em linhas gerais, a lex mercatoria refere-se a “regulacdo privada das transacdes internacionais por modelos
contratuais e praticas comerciais consolidadas”. In: STRENGER, Irineu. Direito do comércio internacionale  lex
mercatoria . S8o Paulo: LTR, 1996. A “nova lex mercatoria”, expressao oriunda do doutrinador Berthold Goldman,
surge, de acordo com Maristela Basso, como uma ordem normativa de regulacéo dos problemas dos comerciantes
internacionais, apresentando normas substantivas e mecanismos de adjudicacao de litigios que se desenvolvem
paralelamente aqueles consolidados pelos 6rgaos judiciarios estatais. In: BASSO, Maristela. Curso de Direito
Internacional Privado. 6. ed. Sao Paulo: Atlas, 2020, p. 215.
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De todo modo, faz-se necessario notar também, sob um ponto de vista estratégico
e logistico, que as referidas convencgdes estudadas culminam por ndo proteger o exportador
brasileiro, mas apenas continuam a perpetuar no¢des antigas e historicas do Direito Maritimo,
a exemplo maior da manutengcdo da limitagdo da responsabilidade civil contratual do
transportador maritimo.

Ainda assim, para fins de ado¢do de maior uniformizagdo e harmonizacdo das
normas que regem 0 comércio internacional e para fins de conferir maior participacéo
brasileira na sociedade internacional, entre as trés convencfes analisadas (de Haia-Visby,
Hamburgo e de Roterdd), se fosse para se eleger uma dessas para o Brasil ser signatério,
recomendar-se-ia a adocao das Regras de Roterda, documento mais atualizado a respeito da
disciplina do transporte maritimo internacional.

Apesar do relacionamento do Brasil com as estudadas convenc¢des do transporte
maritimo internacional ndo figurar enquanto pergunta central a ser solvida na presente tese®®,
€ parte, claro, de questdes e de temas inseridos em um mesmo plano macroscopico.

No ambito do Direito Internacional Privado no Brasil, questdes como o principio
da autonomia da vontade das partes e o foro de eleicdo também nem sempre se coadunam
com a posicao adotada pelas convengdes internacionais estudadas.

Assim, se a autonomia da vontade é principio contratual celebrado em meio
internacional, a exemplo maior da convencdo mais atualizada no ambito internacional, as
Regras de Roterdd, que abrem reconhecido espaco para a liberdade contratual das partes,
podem até mesmo escapar das regras imperativas das normas internacionais®. No
ordenamento juridico brasileiro, a autonomia da vontade das partes trata-se de conceito com
temperamentos Varios.

Quanto ao foro de eleicdo, em escolha das partes da jurisdicdo a resolver as lides
decorrentes do contrato, o ordenamento juridico brasileiro parece vislumbrar tal instituto com
certa desconfianca, preferindo o manto da jurisdicdo brasileira, pois cumpre a cada Estado,
em seu poder decorrente da soberania, determinar a extensdo de sua jurisdicdo dentro dos
limites aceitos pela sociedade internacional e dos tratados internacionais firmados®’.

Mais especificamente, os aspectos internos e presentes no ordenamento juridico
brasileiro sdo expostos no préximo tépico do presente trabalho. Tais aspectos auxiliam a
compreensdo dos pontos de encontro e de dissonancia entre o Brasil e as convencdes

internacionais ora explanadas.

35 Repise-se que a presente tese visa analisar a questdo da manutencéo ou ndo da limitagdo da responsabilidade
civil contratual do transportador maritimo internacional de mercadorias. Outrossim, visa esclarecer se existe ou
ndo um fundamento juridico para justificar a limitagao do valor da indenizagéo devida pelo transportador maritimo.
36 LOPEZ, Ricardo Sandoval. Derecho comercial : Derecho comercial internacional. v. 4. Chile: Editorial Juridica
de Chile, 2015, p. 293.

3" RECHSTEINER, Beat Walter. Direito Internacional Privado : teoria e pratica. 5. ed. Sdo Paulo: Saraiva, 2002.
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1.2 OS CONTRATOS INTERNACIONAIS E O PRINCIPIO DA AUTONOMIA DA VONTADE

No convivio entre os seres humanos, mormente quando inseridos em uma
sociedade de consumo, as relacdes contratuais sdo realidade inexoravel no cotidiano e o
contrato se mostra o principal instrumento operacional do comércio internacional, conforme
observa Irineu Strenger3.

Para tanto, é preciso se observar o que sado 0s contratos internacionais ora
estudados, destacando-se sua natureza juridica diferenciada das demais relagdes juridicas
realizadas no ambito interno.

De modo geral e em que pese ndo haver uma concepc¢do uniforme e estatica do
gue sejam contratos internacionais, estes apresentam como caracteristica conceitual estarem
submetidos a mais de um ordenamento juridico, seja envolvendo pessoas, bens ou atos,
sejaenvolvendo fatos juridicos.

Portanto, o elemento juridico de estraneidade é o fator diferenciador dos contratos
internacionais. Conforme explana Paulo Borba Casella, os contratos internacionais
diferenciam-se dos contratos internos na medida em que estes ficam sujeitos apenas ao
regime juridico estipulado no Direito Interno e com elementos territorialmente limitados, ao
passo que os contratos internacionais séo, por definicdo, extraterritoriais®.

Ademais, como destacam Jacob Dolinger e Carmen Tiburcio, a nocdo de
contratos internacionais pode ser extraida do documento denominado Principios da Haia
sobre Escolha da Lei em Contratos Comerciais Internacionais, de 2015, uma vez que
possuem previsdo expressa no sentido de que “um contrato € internacional a ndo ser que
todas as partes tenham seu estabelecimento no mesmo Estado e a relagdo entre as partes e
todos os outros elementos relevantes, independentemente da lei escolhida, estédo conectados
apenas a esse Estado™®.

Ainda assim, apesar das vicissitudes inerentes aos contratos internacionais, ha
certamente pontos em comum com as relacdes juridicas contratuais internas e sem a
incidéncia de mais de um ordenamento juridico.

Desse modo, 0s contratos — nacionais ou internacionais — sao negocios juridicos
consubstanciados pela voluntariedade livre das partes envolvidas, elemento essencial destes,

conforme passa-se a expor adiante.

38 STRENGER, Irineu. Direito do Comércio Internacional e  lex mercatdria . Sdo Paulo: LTR, 1996.

39 CASELLA, Paulo Borba. Negociagdo e formag&o de contratos internacionais: em direito francés e inglés. Revista
da Faculdade de Direito , Universidade de S&o Paulo, p. 124-171, jan. 1990. Disponivel em:
http://www.revistas.usp.br/rfdusp/article/view/67137/69747. Acesso em: 10 mai. 2021.

40 DOLINGER, Jacob; TIBURCIO, Carmem. Direito internacional privado . 15. ed. Rio de Janeiro: Forense, 2020,
p. 893-894.
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1.2.1 Principio da Autonomia da Vontade das Partes e sua evolugao

Na Antiguidade, a filosofia n&o chegou a elaborar a nocéo de liberdade subjetiva,
por isso a autonomia da vontade é algo estranho a cultura greco-romana. Na cultura desse
periodo, a liberdade pressupunha status (prestigio) e estava ligada a acdo politica que
agregava os cidadaos, ndo sendo, portanto, algo que se passava no interior da subjetividade
humana. Assim sendo, as formas hierarquicas de dominio fundadas no prestigio é que
determinavam a posicao das pessoas na sociedade e essa era a no¢ao de liberdade na época.
Logo, os contratos surgiram vinculados ao status (porque nem todos podem contratar) e, por
consequéncia, conferiam honras reciprocas e, com isso, reforcavam o prestigio dos
contratantes.

Ja no Direito romano, houve uma sutil, mas importante, modificacdo porque 0s
contratos se ligam primordialmente a ideia de status enquanto posicdo ocupada por um
individuo em uma hierarquia, mas ja se submetem a um pressuposto ético. Ressalta-se, aqui,
gque mesmo com a existéncia dos contratos consensuais, que envolvem o tema da
voluntariedade ou involuntariedade dos atos, a nocdo de liberdade ndo aparece como
subjetividade. A liberdade mantém-se nos padrées do ato voluntario como um processo de
deliberacao que nao delibera sobre todas as coisas. Portanto, é a modernidade que propicia
0 aparecimento do livre arbitrio na esfera do Direito e a igualdade existente entre as partes,
independentemente do prestigio que uma delas possa ter.

Na Idade Média, houve uma importante mudanca porque a liberdade deslocou-se
para o interior da subjetividade e isso ocorreu com a separacgdo entre querer e poder. O querer
passa a ser considerado como uma espécie de escolher, optar, mas ndo obrigatoriamente de
realizar. Surge também a ideia de que a vontade é internamente livre no sentido de que ela
pode exercer ou ndo o seu ato voluntario. A liberdade da vontade (querer) torna-se a condi¢cado
essencial da igualdade humana.

O principio da autonomia da vontade reside justamente nessa possibilidade do
individuo querer ou ndo querer qualquer coisa. Entretanto, a boa-fé significa manter palavras
e acordos. Portanto, o principio da boa-fé implica no cumprimento dos acordos assumidos.

Ao unir o principio da autonomia da vontade ao principio da boa-fé, a tecnologia
juridica estabelece que o contrato € lei entre as partes e imprime a “pacta sunt servanda” uma
nocao de inflexibilidade que os romanos jamais pensaram em infundir. Dado, porém, que o
homem é livre para querer qualquer coisa (principio da autonomia da vontade), surge a
possibilidade deste querer (no contrato) o seu préprio mal ou coisas que nao dependem dele,

ndo possiveis de serem realizadas.
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No Direito romano, o Direito (jus) € o resultado de uma atividade (ag&o) conduzida
pela virtude. A acdo pressup0e liberdade (jamais liberdade subjetiva) e € dominada pela
palavra (discurso) e pela busca dos critérios da deciséo justa, sabia, prudente e corajosa. Sob
esse enfoque, o Direito romano se articula como o exercicio de uma atividade ética, da
prudéncia (prudentia), da virtude moral do equilibrio e da ponderacdo nos atos de julgar,
motivo pelo qual ganha relevancia e recebe a qualificagédo de jurisprudentia. Conduzida pela
ética, a acdo de decidir visa sempre ao bem do cidaddo (bem moral) e ao bem da cidade (bem
politico); ndo faz sentido, portanto, no Direito romano, alguém desejar (querer) o préprio mal,
0 mal da cidade ou algo que ndo possa realizar.

Em suma, a liberdade como opc¢éao totalmente desvinculada ndo é tematizada no
Direito romano porque o querer aparece vinculado ao proprio bem e as coisas possiveis de
se realizar. Nos dias de hoje, infelizmente, algumas decisGes fundadas na autonomia da
vontade e na “pacta sunt servanda” apontam para o direito de alguém querer o préprio mal ou
0 impossivel, 0 que acarreta que certas decisfes determinem a validade de contratos que sdo
totalmente parciais e contrarios aos interesses de uma das partes.

Até mesmo para que se mude essa situacao, foram criados microssistemas legais,
gue sdo protetivos das partes mais fracas, como é o caso do Codigo de Defesa do
Consumidor.

Posteriormente, houve o desenvolvimento e o fortalecimento do Estado moderno,
onde ¢é a liberdade subjetiva que justifica e legitima a criacdo do Estado pelo contrato social.
(Jean-Jacques Rousseau). Por isso, na concepcao liberal daguela época, o Estado € pensado
como aquele que, concomitantemente, abstém-se de constranger a vontade livre e confere a
essa vontade as condi¢des para o0 seu exercicio.

Entretanto, pressionada pelos fatos, a liberdade subjetiva vai cedendo espaco a
vontade juridica do Estado, restando apenas a liberdade dita como negativa, que se fixa no
principio segundo o qual “ninguém é obrigado a fazer ou deixar de fazer alguma coisa senao
em virtude de lei”.

Nessa arquitetura, conforme aumenta o conjunto normativo de um ordenamento
juridico-estatal, diminui a autonomia da vontade. Com essa solucéo, a autonomia da vontade
sofre restricdes, e, com ela, o aspecto da moralidade que se liga a subjetividade. O Estado,
enguanto sujeito universal, prevalece sobre o cidadao, enquanto sujeito singular. Disso resulta
o0 dominio da eticidade e a primazia da subjetividade de grau superior do Estado sobre a
liberdade subjetiva de cada cidadao.

Portanto, o Estado estabelece um conjunto de padrfes objetivos que devem ser
incorporados pela vontade individual como padrédo. Essa solucdo pode aniquilar a liberdade

subjetiva como autonomia da vontade, posto que, uma vez criado o Estado, este pode impor
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uma heteronomia tdo ampla ao limite de restringir a liberdade negativa ao &mbito das condutas
tidas como irrelevantes ou descompromissadas eticamente.

Por esses motivos, nas elabora¢cdes mais recentes da tecnologia juridica, o
principio da autonomia da vontade é mitigado, submete-se a ordem positiva estatal porque
depende desta o reconhecimento da validade e da eficdcia dos contratos realizados. A
vontade s6 € autdbnoma quando a ordem positiva ndo a proibe e somente nesse sentido é
possivel se afirmar que o contrato estabelece leis entre as partes (pacta sunt servanda).

Nesse contexto, 0s juristas fixam para 0s contratos 0s seguintes principios: a)
todos sdo livres para contratar ou ndo; b) ninguém é obrigado a ficar vinculado ao contrato
para sempre; ¢) todos séo livres para escolher com quem contratar; e d) os contratantes tém
ampla liberdade para estipular, de comum acordo, as clausulas do contrato. Assim sendo, em
virtude das condicionantes especificadas, o valor operacional de tais principios é bastante
reduzido.

O Principio da Autonomia da Vontade consiste no poder de estipular livremente,
como melhor lhe convier, mediante acordo de vontades, a disciplina de seus interesses,
suscitando efeitos tutelados pela ordem juridica, envolvendo, além da liberdade de criacdo do
contrato, a liberdade de contratar ou ndo, de escolher outro contratante e de fixar o contetido
do contrato. Liberdades essas limitadas pelas normas de ordem publica, pelos bons costumes

e pela revisédo judicial dos contratos.

1.2.2 Limites da autonomia da vontade

A modernidade estabelece que no interior da vontade haja uma auséncia absoluta
de coacao (autonomia da vontade) e, ato continuo, 0 que promove a crenga de que todos séo
absolutamente livres e iguais para contratar.

Ora, a liberdade como autonomia da vontade, na perspectiva do relacionamento
de um ser livre com outro ser igualmente livre, permite se perceber, principalmente no contrato
de adeséo, que o exercicio da autonomia da vontade de um é sempre limitado pelo exercicio
da autonomia do outro.

Desse modo, as relacbes contratuais fundadas na autonomia da vontade
envolvem correlacdes de forca, em que uma das partes pode impor a sua vontade (poder) e,
com isso, limitar a autonomia da outra ao extremo. Dado que ocorre sempre uma interferéncia
limitadora da liberdade de um pela liberdade do outro, o Principio da Autonomia da Vontade
€ uma mera iluséo e, ato continuo, a liberdade que equaliza as partes e estabelece o Principio

da Igualdade também n&o passa de simples aparéncia. S&o apenas formas de dominio mais
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sutis do que o puro exercicio da forca fisica. Isso porque o vinculo entre as partes ndo se
submete a vontade, trata-se, portanto, de uma ades&o inexoravel.

De outra parte, a liberdade como faculdade (querer e poder) ndo anula o fato de
o relacionamento de um ser livre em face da natureza e da organizagéo social. Os individuos
estdo imersos em um mundo dotado de leis naturais inexoraveis e de padrfes sociais
petrificados. Diante desse mundo circundante, ndo faz sentido se escolher uma liberdade
individual incondicionada, motivo pelo qual € fora de propdésito imaginar que alguém possa
guerer livremente a comida que o alimenta. Ha, pois, vinculos muito estreitos entre liberdade
e necessidade.

Diante dos padrdes sociais, € possivel se perceber que também na sociedade
moderna os contratos se submetem ndo a ideia de livre arbitrio, mas ao status enquanto
posicao econdmica ocupada pelo individuo no interior da sociedade. A instituicdo financeira,
por exemplo, submetida ao calculo econémico, ndo financia a compra do imoével ou do
automovel para qualguer um, portanto, nem todos sdo convocados para contratar, mas
apenas aqueles que possuem, pelo menos potencialmente, reservas financeiras (status) que
Ihes permitem assumir determinadas obrigacdes.

O homem né&o delibera sobre a natureza ou a necessidade, assim como nado faz
sentido deliberar contra si mesmo ou contra o seu proprio bem. E certo que as relagdes
contratuais pressupdem certo movimento volitivo, mas isso n&o pode implicar o
reconhecimento de uma vontade totalmente incondicionada. Além das condicionantes ja
especificadas, € preciso se considerar a autonomia da vontade em face da heteronomia
estatal, ou seja, o Estado pode até ndo constranger a liberdade subjetiva (vontade livre), mas
pode constranger o exercicio dessa liberdade.

A autonomia da vontade das partes na arbitragem também sofre limitacdes.
Mesmo no procedimento arbitral, em que a autonomia da vontade serve de principio basilar,
essa vontade ndo pode ser ilimitada. Seu limite esta principalmente no respeito ao principio

da igualdade entre as partes e no respeito a ordem publica dos estados.

1.2.3 Principio da Autonomia da Vontade das Partes  no Direito Internacional Privado

O Direito Internacional Privado tem como uma de suas fun¢des principais indicar
norma a ser aplicada em um litigio com conexao internacional. Assim sendo, o Direito
Internacional Privado n&o soluciona a questao juridica principal, mas determina o direito que
sera aplicavel a tal questdo pelo juiz ou arbitro ao caso concreto. Portanto, o Direito

Internacional Privado resolve primordialmente conflitos de leis no espaco.
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O Principio da Autonomia da Vontade das Partes € atualmente um dos elementos
de conexdo mais discutidos nas doutrinas nacional e internacional.

No Direito Internacional Privado, esse principio significa que as proprias partes
poderao escolher o direito aplicavel que regerd a sua relacéo juridica.

No século XVI, O jurista francés Charles Dumoulin* desenvolveu o Principio da
Autonomia da Vontade no Direito Internacional Privado. Contudo, a teoria de Dumoulin
somente foi utilizada na prética nos séculos XIX e XX.

A jurisprudéncia francesa utilizou-se de sua teoria em um caso da American
Trading Co., em que o acérddo da Corte de Cassacao, pela primeira vez, posicionou-se pela
permissdo da Autonomia da Vontade das Partes ao estabelecer a lei a ser aplicada ao
contrato.

Coincidentemente, o contrato tratava de transporte internacional de mercadorias,
no qual surgiu um litigio referente a uma carga de propriedade da empresa American Trading
Co., que fora transportada para um porto francés por um navio da Quebec Steamship. Como
a mercadoria (farinha de trigo) chegou avariada, a American Trading Co. acionou a Quebec
Steamship e solidariamente o capitdo do navio para obter o ressarcimento do prejuizo. Como
defesa, a Quebec alegou a existéncia de uma clausula de irresponsabilidade, inserida na
Charter-Party (documento que representa o contrato de fretamento). A essa alegagédo a
American contra-argumentou expondo que o contrato estava submetido a Lei de Nova York,
lei esta que considerava aquela cldusula nula. A tese foi acolhida em primeira instancia e
rejeitada na segunda instancia, encaminhando-se para a decisao final da Corte de Cassacéo.
Nesse processo, a American Trading atacou o acorddo de segunda instancia dizendo que a
clausula de exoneracdo da responsabilidade da Quebec Steamship ndo era vélida porque
contrariava a regra Lex loci contractus, ou seja, a regra do lugar onde o contrato foi celebrado
e porque era a lei do local que as partes expressamente mencionavam.*?

Esse principio, no Direito Internacional Privado, significa que as proprias partes
poderdo escolher o direito aplicavel e que regera a sua relacédo juridica.

Nesse caso, o elemento de conexao é a propria vontade manifestada pelas partes,
gue esta vinculada a um negdcio juridico com conexao internacional®®.

Até o julgamento desse caso, a norma de conexdo adotada para 0s contratos
internacionais pela Corte de Cassacdo francesa, no século XIX, foi a da lei do local de

conclusao do contrato, tanto para os problemas de forma quanto para os de fundo.

41 DOLINGER, Jacob. Direito Internacional Privado : parte geral. 8. ed. Rio de Janeiro: Renovar, 2005, p. 134.
42 ARAUJO, Nadia de. Direito Internacional Privado : teoria e pratica brasileira. 3. ed. Rio de Janeiro: Renovar,
2006, p. 354 et. seq.

43 RECHSTEINER, Beat Walter. Direito Internacional Privado : teoria e pratica. 5. ed. S&o Paulo: Saraiva, 2002,
p. 133.



34

Atualmente, as convencdes internacionais estdo, em sua maioria, permitindo
expressamente essa faculdade as partes para a escolha da lei aplicavel & solugéo de litigios
referentes a contratos internacionais.

Essa tendéncia internacional dos tratados e das convengfes influenciou a
modificagdo de legisla¢des internas de varios paises europeus e sul-americanos.

A forca da autonomia da vontade praticamente se concentra no contrato, pois
sendo esse uma relacdo entre sujeitos de direito, €, em consequéncia, 0 campo mais
abrangido por essa categoria juridica, principalmente porque a relacdo obrigacional se
estabelece entre pessoas*.

A autonomia da vontade se consagrou como principio objetivo em todo complexo
comportamental do comércio internacional. Isso exatamente porque se revelou apta a
consumar a formalizacdo dos atos juridicos de que se serve o intercambio mercantil na
consecucao de seus fins*.

A primeira convencéo internacional a utilizar o critério da autonomia da vontade
das partes como fator de conexao principal para designar o direito aplicavel ao contrato foi a
Convencéo sobre a Lei Aplicavel as Vendas de Carater Internacional de Objetos Mdveis, de
1955 “,

Ressalta-se que existem outras importantes convencdes internacionais que
aceitam o Principio da Autonomia da Vontade das partes, as quais pode-se citar: a Convencgao
de Viena Sobre a Compra e Venda Internacional, realizada pela UNCITRAL (United Nations
Commission for the International Trade Law) ou CNUDCI (Comissao das Na¢des Unidas para
o Direito do Comeércio Internacional), finalizada em 1980, e a Convencao de Roma, de 1980,
Sobre a Lei Aplicavel as Obrigacdes Contratuais. No ambito da América Latina, a convengéo
gue contempla o principio da Autonomia da Vontade é a Convencéo Interamericana, de 1994,
gue versa sobre lei aplicavel aos contratos internacionais. Convencdo essa que o Brasil

assinou, mas ainda nao ratificou.

1.2.4 Principio da Autonomia da Vontade no Brasil

A Lei de Introducdo ao Cdédigo Civil, de 1916, em seu artigo 16, expressamente
permitia a teoria da autonomia da vontade e seu texto assim dispunha: “Regulard, salvo
estipulacdo em contrario, quanto a substancia e ao efeito das obrigacdes, a lei do lugar onde

forem contraidas”.

44 STRENGER, Irineu. Direito Internacional Privado . 5. ed. Sdo Paulo: LTR, 2003, p. 856.

45 |bid., p. 857.

46 ARAUJO, Nadia de. Contratos internacionais:  autonomia da vontade, Mercosul e convencdes internacionais.
3. ed. Rio de Janeiro: Renovar, 2004, p. 135.
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A expressdo “salvo estipulagdo em contrario” propiciava que as partes
escolhessem a lei aplicavel ao contrato. O jurista Cldvis Bevilaqua, autor do projeto, em seus
comentarios, esclarece sua posicao a favor da autonomia da vontade das partes em escolher
a lei que iria reger sua relagéo obrigacional, pois as obrigacdes se originavam da vontade e
do dominio do querer individual, assim, sua opg¢do por determinada lei deveria ser
respeitada®’.

Atualmente, o Brasil ndo aceita a teoria da Autonomia da Vontade. A Lei de

Introduc&o as Normas do Direito Brasileiro (LINDB) expressamente declara:

Artigo 9°: Para qualificar e reger as obrigacdes, aplicar-se-a a lei do pais em
gue se constituirem.

81° Destinando-se a obrigacdo a ser executada no Brasil e dependendo de
forma essencial, sera esta observada, admitidas as peculiaridades da lei
estrangeira quanto aos requisitos extrinsecos do ato.

82° A obrigacdo resultante do contrato reputa-se constituida no lugar que
residir o proponente.

Por outro lado, esta ndo aceitacéo da teoria da Autonomia da Vontade n&o parece
ser a realidade em torno dos contratos internacionais maritimos sob a Optica da pratica
comercial e das principais clausulas contratuais.

1.3 DAS CLAUSULAS CONTRATUAIS: A ESCOLHA DA LEI APLICAVEL E A CLAUSULA
DE ELEICAO DE FORO

Quando as partes envolvidas em um contrato com conexdo internacional
escolhem a lei aplicavel, é importante se salientar que elas se referem a lei interna do pais
que estdo escolhendo. Portanto, se as partes indicam, por exemplo, a lei francesa para reger
um contrato, elas assumem que a lei interna da Franca € que regera o contrato, 0 que nao
engloba o Direito Internacional Privado Francés, com suas normas para solucao de conflitos
e suas regras de conexdo. Caso contrario, poder-se-ia cair na situacao de um reenvio, que
nao teria sentido.

Entretanto, a submissdo de um contrato de transporte maritimo celebrado no
Brasil a uma lei estrangeira é considerada inadmissivel pela lei brasileira porque, de acordo
com o artigo 9° da LINDB, as obrigacdes serao regidas pela lei do pais onde se constituirem.

Verifica-se, entdo, que, no Brasil, o critério utilizado em relacdo a contratos entre
presentes € o do local de celebracéo. Portanto, em uma corte brasileira, as questdes tratadas

referentes a conhecimentos de embarque emitidos no Brasil estaréo sujeitas a lei brasileira,

47 |pid., p 104.
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mesmo que, nos conhecimentos de embarque, existam clausulas que se vinculam a lei do
pais onde esta domiciliado o transportador.

J& a clausula de elei¢do de foro significa a possibilidade de escolha pelas partes
contratantes do tribunal onde serdo dirimidos quaisquer conflitos, disputas e lides que,
porventura, venham a surgir em decorréncia do contrato firmado.

Geralmente, os conhecimentos de embarque apresentam, além das clausulas da
escolha da lei aplicavel, clausulas de eleicao de foro que estipulam que as acdes e eventuais
litigios decorrentes daquele contrato devam ser impetrados em tribunais estrangeiros. Nesse
caso, o foro estrangeiro poderia aplicar legislacdo completamente diferente da legislacdo
brasileira e, dependendo de suas regras de Direito Internacional Privado, poderia utilizar a
Lex fori (Lei do Foro) ou aceitar a aplicacdo da autonomia da vontade das partes e empregar
a lei indicada contratualmente.

Destaca-se que a legislacdo brasileira permite a clausula de eleicdo de foro. A
Sumula 335, do Supremo Tribunal Federal, declara que: “E valida a clausula de eleicdo do
foro para os processos oriundos do contrato. ”

Em nossos textos legais, ndo ha nenhum artigo que expressamente proiba a
referida clausula, entretanto, em caso de contrato de adeséo, o artigo 112, do CPC, permite

ao juiz considerar nula a clausula de eleicdo de foro, como pode-se observar:

Art. 112. CPC. Argui-se, por meio de excec¢do, a incompeténcia relativa.
Paragrafo Gnico. A nulidade da clausula de eleicdo de foro, em contrato de
adeséo, pode ser declarada de oficio pelo juiz, que declinara de competéncia
para o juizo de domicilio do réu. (Paragrafo acrescentado pela Lei n.°1.280,
de 16.02.2006, DOU 17.02.2006.

No Brasil, os julgados tendem a afastar a competéncia estrangeira em caso de
contratos de transporte executados em nosso pais. Dessa forma, os juizes consideram a lei
do local de cumprimento (lei brasileira), hdo sendo aceito o foro de eleicao.

O argumento, erroneamente utilizado pelos magistrados, é o de que o
conhecimento de carga ou conhecimento de embarque € um contrato de adeséo e, nesse tipo

de contrato, ndo ha concorréncia de vontades e livre escolha do foro.

— PROCESSUAL CIVIL — FORO DE ELEICAO — EXCECAO DE
INCOMPETENCIA — CONTRATO DE ADESAO — Tem-se como invalida a
clausula de eleicdo de foro inserta em contrato de adeséo da qual resulta
inviabilidade ou especial dificuldade de acesso ao judiciario a parte que adere
ao contrato. Jurisprudéncia desta turma. (TRF 42 R. —Al 2005.04.01.054550-
3 — 42 T. — Rel. Juiz Fed. Marcio Antdénio Rocha — DJU 07.06.2006 — p.
479)
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O contrato de transporte maritimo internacional ndo pode ser considerado um
contrato de adesao porque existe nesse contrato especialidade e especificidade. Ou seja, ha
caracteristicas especificas so apliciveis a ele. Ressalta-se que a jurisprudéncia atual ja esta
corrigindo esse erro, como sera demonstrado adiante.

Outro argumento também citado na jurisprudéncia € o da necessidade de se
provar que uma das partes teve dificuldade de acesso a justica em face da escolha do foro,
pois a clausula de elei¢édo de foro prevalece sobre as Regras de Competéncia Relativa, como

claramente se verifica;

AGRAVO INTERNO — NEGATIVA DE SEGUIMENTO A AGRAVO DE
INSTRUMENTO — MANIFESTO CONFRONTO COM JURISPRUDENCIA
DOMINANTE — CLAUSULA DE ELEICAO DE FORO — Prevaléncia sobre
regra de competéncia relativa. Art. 94, § 4°, do CPC. Auséncia de prova de
dificuldade de acesso a justica. 1— N&ao havendo prova de especial
dificuldade de acesso a justica, prevalece a clausula de eleicdo de foro
prevalece sobre as regras de competéncia relativa. 2— Agravo conhecido e
néao provido. (TJPR — AG 0323261-7/01 — 152 C.Civ. — Rel. Des. Luiz Carlos
Gabardo — J. 15.02.2006) JCPC.94 JCPC.94.4.

Desse modo, as convencdes internacionais que regulam o transporte de
mercadorias, bem como as leis estrangeiras que serdo estudadas posteriormente, tém tido

pouco reflexo nas exportacdes e nas importacdes brasileiras a ndo ser que:

a) Exista uma Clausula Arbitral nos contratos de transporte ou contratos de
fretamento;

b) Que haja uma alteracéo no Cédigo Civil Brasileiro ou na Lei de Introducao
as Normas do Direito Brasileiro (LINDB) e a consequente aceitagdo do
Principio da Autonomia da Vontade das Partes;

c) Que seja feita a ratificacdo da Convencgdo Interamericana sobre a Lei
aplicavel aos Contratos Internacionais de 1994, que contempla o Principio da
Autonomia da Vontade e da qual o Brasil é signatario;

d) Através da assinatura e ratificacdo das Regras de Haia-Visby (Convencao
Internacional para Unificacdo de Certas Regras em Matéria de Conhecimento
de Embarque feito em Bruxelas em 25 de agosto de 1924, (Regras de Haia)
com o protocolo modificativo de 23 de fevereiro de 1968 (Regras Vishy).

e) Ou através da assinatura e ratificacdo da Convencédo das Nagdes Unidas
sobre Transporte Maritimo Internacional feito em Hamburgo em 31 de margo
de 1978. (Regras de Hamburgo)

1.4 O USO DA ARBITRAGEM NOS CONTRATOS INTERNACIONAIS
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Atualmente, é inegavel a importancia da arbitragem nos sistemas juridicos
nacionais ou internacionais. Ela é a forma mais utilizada para a solucdo de litigios fora do
ambito do judiciério.

E importante se pontuar que varios sdo os motivos que justificam sua vasta
utilizacao, entre eles, estdo a celeridade com que se chega as decisfes, o carater confidencial
de suas informacgdes, o0 baixo custo do seu procedimento, se comparado com o judiciario, e
principalmente o respeito e a ampla utilizacdo do Principio da Autonomia da Vontade das
Partes durante todo o procedimento arbitral.

O Principio da Autonomia da Vontade sofreu e vem sofrendo modificacdes ao
longo da histéria da humanidade. Ora, assim como a sociedade e, por conseguinte, o Direito
se transformam, o Principio da Autonomia da Vontade também se modifica.

Em nossa sociedade moderna e liberal, a vontade é considerada como a sede da
liberdade e da igualdade. Com isso, a ideia de uma vontade livre e igual passa a ser uma
peca de grande importancia em nosso ordenamento juridico. Assim, a crescente maximizacao
dessa nocdao de liberdade subjetiva é um dos motivos pelos quais a autonomia da vontade e
a igualdade das partes aparecem como principios organizadores da Teoria dos Contratos.
Sob a influéncia desses principios, 0 contrato passa a ser concebido como o resultado da
convergéncia de vontades totalmente livres e iguais.

Quanto a arbitragem e o Principio da Autonomia da Vontade das Partes,
primeiramente € importante se esclarecer que a arbitragem nédo se confunde com a mediacéo
ou com a conciliagcdo, apesar de todas serem uma forma de solucéo de conflitos extrajudiciais.
Na mediacdo e na conciliagdo, a decisdo surge de um acordo de vontades das partes
auxiliadas por um mediador ou conciliador. J& na arbitragem, a decisé@o € proferida por um
arbitro que, mesmo sendo escolhido pelas partes, imp&e sua deciséo.

Ap6s a Segunda Guerra Mundial, a arbitragem internacional passou por sua
primeira grande fase de desenvolvimento em face do aumento das relac6es comerciais entre
0s paises aliados, que foram proporcionadas pela paz e pela seguranca alcancadas. No
mundo atual, com a economia globalizada e o gigantesco nimero de relacbes comerciais
existentes, a arbitragem internacional desempenha um papel da maior relevancia para a
solucdo de conflitos. Grandes agentes econdmicos internacionais consideram a ordem
juridica de determinado estado inapta ou ndo tdo competente para resolver litigios ou
controvérsias comerciais internacionais.

Logo, o aumento da utilizacdo desse instituto também tem direta ligacdo com as
suas caracteristicas béasicas e o0s principios que a regem. Desses, pode-se citar a

especificidade e a capacidade de seus arbitros, a celeridade processual, a menor onerosidade
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do procedimento, a confidencialidade das informacdes no procedimento arbitral e o respeito
ao Principio da Autonomia da Vontade das Partes.

No Brasil, o Instituto da Arbitragem existe ha bastante tempo, entretanto € muito
pouco utilizado. No Direito brasileiro, a arbitragem existe desde a colonizagéo portuguesa, em
gue a Constituicdo Imperial, de 1824, previa o Juizo Arbitral, seguindo, depois, pelo Cédigo
Comercial, de 1850. Posteriormente, integrou o Codigo Civil, de 1916, mais tarde pelos
Cdédigos de Processo Civil, de 1939 e de 1973, e finalmente com o advento da Lei de
Arbitragem, Lei 9.307, de 1996.

Internacionalmente, na histéria da arbitragem, o Brasil assinou e ratificou o
Protocolo de Genebra, de 1923. Posteriormente, em 1958, o Brasil assinou a Convencao
sobre o Reconhecimento e a Execucéo de Sentencas Arbitrais Estrangeiras, a Convencéao de
Nova lorque, em 1975, ratificou a Convencado Interamericana Sobre Arbitragem Comercial
Internacional do Panama e a Convencdao Interamericana sobre Eficacia Extraterritorial das
Sentencas e Laudos Arbitrais Estrangeiros, de 1979, em Montevidéu.

Apbs a Lei de Arbitragem brasileira, de 1996, nota-se que o Brasil continuou
assinando tratados relativos a matéria como o Protocolo de L&s Lenhas — Decreto n° 2.067,
de 1996 —, aprovou o Acordo sobre Arbitragem Comercial Internacional do Mercosul, de
1988, o Acordo sobre Arbitragem Comercial entre o Mercosul, a Bolivia e o Chile também em
1988, e recentemente aprovou a Convencéo de Nova lorque, que foi promulgada pelo Decreto
4.311, de 23 de julho de 2002.

Por ser de natureza contratual, a arbitragem utiliza os principios norteadores dos
contratos como base de sua sustentagdo. O Principio da Autonomia da Vontade das Partes é
um principio basilar no procedimento arbitral. Tanto o é que a simples leitura dos textos legais
permite a verificacdo desse fato.

Conforme dispde o Cddigo de Etica para Arbitros, aprovado pelo Conselho
Nacional das Instituicbes de Mediacado e Arbitragem (Conima), em seu artigo primeiro, que
trata da Autonomia da Vontade das Partes, “O arbitro deve reconhecer que a arbitragem se
fundamenta na autonomia da vontade das partes, devendo centrar sua atuacdo nesta
premissa. " 48

O Principio da Autonomia da Vontade é o principal sustentaculo do Instituto da
Arbitragem. E consagrado, desde a liberdade das partes em transacionar direitos patrimoniais
disponiveis em um negdcio, a livre escolha de optarem pela arbitragem para solucionar suas

controvérsias. Isso com a inclusdo da clausula compromissoria no contrato celebrado,

48 Conselho Nacional das Instituicbes de Mediacdo e de Arbitragem. Titulo. Disponivel em:
http://www.conima.org.br. Acesso em: 29 dez. 2019.
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passando pelo estabelecimento de regras quanto ao procedimento arbitral até a fixacdo de
prazo para o Instituto da Arbitragem prolatar a sentencga arbitral.

Em nenhum momento, esse principio deverd ser relegado a segundo plano pelo
arbitro no desempenho de suas fungdes, posto ser sua investidura delegada pelas partes e
delimitada, por elas préprias, em aspectos relativos a seus interesses no ambito da
controvérsia.

Conforme a posicéo da Professora Nadia de Araujo*, o artigo 2° da Nova Lei de
Arbitragem possibilita a existéncia do Principio da Autonomia da Vontade nao s nos contratos
internacionais como também nos contratos de direito interno submetidos a arbitragem,
promovendo uma verdadeira revolucéo no Direito brasileiro, que sempre se mostrou reticente
em relacdo a essa teoria. A autora ainda esclarece que atualmente se permite que as partes
envolvidas em um contrato nacional ou internacional estipulem, na convenc¢ao arbitral, a lei
aplicavel ou ainda determinem a aplicabilidade de principios gerais do Direito, como os
Principios para os Contratos comerciais internacionais, de 1994, criados pelo UNIDROIT,
além dos usos e dos costumes.

Como mencionado anteriormente, o Principio da Autonomia da Vontade é
principio basilar da arbitragem e é muito presente nos textos de arbitragem comercial nacional
e internacional, como se pode observar na Lei de Arbitragem Brasileira, Lei n.° 9.307, de 23

de Setembro de 1996, que dispde:

Art. 2°. A arbitragem podera ser de direito ou de equidade, a critério das
partes.

§ 1°. Poderdo as partes escolher, liviemente, as regras de direito que serdo
aplicadas na arbitragem, desde que néo haja violacdo aos bons costumes e
a ordem publica.

Da mesma forma, as regras de Direito comparado tal como a Lei Modelo Da
Comissdo das Nacbes Unidas para o Desenvolvimento do Comércio Internacional

(UNCITRAL) sobre a Arbitragem Comercial Internacional dispde, em seu artigo 28:

Artigo 28: 1. O tribunal arbitral decide o litigio de acordo com as regras de
direito escolhidas pelas partes para serem aplicadas ao fundo da causa.
Qualquer designacao da lei ou do sistema juridico de um determinado Estado
sera considerada, salvo indicacao expressa em contrario, como designando
diretamente as regras juridicas materiais deste Estado e ndo as suas regras
de conflitos de leis.

§ 2°. Poderéo, também, as partes convencionar que a arbitragem se realize
com base nos principios gerais de direito, nos usos e costumes e nas regras
internacionais de comércio.

49 ARAUJO, Nadia de. Contratos internacionais:  autonomia da vontade, Mercosul e convencdes internacionais.
3. ed. Rio de Janeiro: Renovar, 2004, p. 118 et. seq.
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Art. 3°. As partes interessadas podem submeter a solugdo de seus litigios ao
juizo arbitral mediante convencao de arbitragem, assim entendida a clausula
compromisséria € o0 compromisso arbitral.

Esse dispositivo também se verifica ha Lei Modelo da UNCITRAL, em que o artigo
19 dispGe da determinacgdo das regras do processo. Por esse artigo, as partes podem, por
acordo, escolher livremente o processo a seguir pelo tribunal arbitral e somente na falta de tal

acordo o tribunal decidira a forma de conduc¢éo da arbitragem.

Art. 5°. Reportando-se as partes, na clausula compromissoria, as regras de
algum 6rgéo arbitral institucional ou entidade especializada, a arbitragem sera
instituida e processada de acordo com tais regras, podendo, igualmente, as
partes estabelecer na propria clausula, ou em outro documento, a forma
convencionada para a instituicdo da arbitragem.

Art. 9. O compromisso arbitral € a convencao através da qual as partes
submetem um litigio a arbitragem de uma ou mais pessoas, podendo ser
judicial ou extrajudicial.

E importante que se ressalte que a lei brasileira, ao permitir a autonomia da
vontade das partes na arbitragem, concedeu as partes o direito de escolherem o lugar da
arbitragem. Entretanto, no Direito brasileiro, conforme os dispositivos da Lei 9.307, de 1996,
o local onde ocorrera o procedimento da arbitragem néo € ou nao precisa ser o local onde
sera proferida a sentenca arbitral. Como se pode observar claramente pela leitura dos artigos

10, inciso IV, e 11, inciso |.

Art. 10. Constara, obrigatoriamente, do compromisso arbitral:

| — o nome, profissao, estado civil e domicilio das partes;

Il - o nome, profissao e domicilio do arbitro, ou dos arbitros, ou, se for o caso,
a identificacdo da entidade a qual as partes delegaram a indicagdo de
arbitros;

[l — a matéria que seréa objeto da arbitragem; e

IV — o lugar em que sera proferida a sentenca arbitral.

Art. 11. Podera, ainda, o compromisso arbitral conter:
| — local, ou locais, onde se desenvolvera a arbitragem; com similar no artigo
20

E as Regras da UNCITRAL dispdem a respeito:

Il — a autorizacdo para que o arbitro ou os arbitros julguem por
equidade, se assim for convencionado pelas partes;

Il — o prazo para apresentacdo da sentenca arbitral;

IV — aindicag&o da lei nacional ou das regras corporativas aplicaveis
a arbitragem, quando assim convencionarem as partes;
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V — adeclaragéo da responsabilidade pelo pagamento dos honorérios
e das despesas com a arbitragem; e
VI — afixacdo dos honoréarios do arbitro, ou dos arbitros.

Em relagcdo aos &rbitros, estes serdo nomeados pelas partes e podem ser
constituidos de um a trés arbitros.

E importante se ressaltar que um dos fatores que proporcionam grande aceitacio
da arbitragem pelo comerciante € exatamente o arbitro, em funcao de sua grande qualidade.
Isso ocorre porgue os arbitros sdo sempre profissionais especializados na matéria e sempre
apresentam um alto grau de comprometimento e de eficiéncia. O fato de serem escolhidos
pelas partes também contribui para o aumento da confianca das partes e para a
imparcialidade da deciséo.

O artigo 13 da Lei brasileira assim dispde:

Art. 13. Pode ser arbitro qualquer pessoa capaz e que tenha a confianca das
partes.

§ 1°. As partes nomeardo um ou mais arbitros, sempre em nimero impar,
podendo nomear, tambhém, os respectivos suplentes.

§ 2° Quando as partes nomearem arbitros em numero par, estes estéo
autorizados, desde logo, a nomear mais um arbitro. Nao havendo acordo,
requererdo as partes ao 6rgdo do Poder Judiciario a que tocaria,
originariamente, o julgamento da causa a nomeacao do arbitro, aplicavel, no
gue couber, o procedimento previsto no art. 7° desta Lei.

§ 3° As partes poderdo, de comum acordo, estabelecer o processo de escolha
dos arbitros, ou adotar as regras de um 6rgéo arbitral institucional ou entidade
especializada.

§ 4° Sendo nomeados vérios &rbitros, estes, por maioria, elegerdo o
presidente do tribunal arbitral. Nao havendo consenso, sera designado
presidente o mais idoso.

§ 4° As partes, de comum acordo, poderdo afastar a aplicagdo de dispositivo
do regulamento do érgéo arbitral institucional ou entidade especializada que
limite a escolha do arbitro Unico, coarbitro ou presidente do tribunal a
respectiva lista de arbitros, autorizado o controle da escolha pelos érgéos
competentes da instituicdo, sendo que, nos casos de impasse e arbitragem
multiparte, devera ser observado o que dispuser o regulamento aplicavel.
(Redacao dada pela Lei n® 13.129, de 2015) (Vigéncia)

§ 5° O arbitro ou o presidente do tribunal designara, se julgar conveniente,
um secretdrio, que podera ser um dos arbitros.

8§ 6° No desempenho de sua fungdo, o arbitro deverdq proceder com
imparcialidade, independéncia, competéncia, diligéncia e discricao.

§ 7° Poderd o &rbitro ou o tribunal arbitral determinar as partes o
adiantamento de verbas para despesas e diligéncias que julgar necessarias.

Acerca do procedimento arbitral, assim prevé a Lei 9.307/1996, que dispde sobre

a arbitragem no Brasil:

Art. 21. A arbitragem obedecera ao procedimento estabelecido pelas partes
na convencdo de arbitragem, que podera reportar-se as regras de um érgao
arbitral institucional ou entidade especializada, facultando-se, ainda, as
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partes delegar ao préprio arbitro, ou ao tribunal arbitral, regular o
procedimento.

Portanto, conforme a Lei brasileira, as partes tém a livre oportunidade de escolher
o direito aplicavel ao procedimento arbitral, entretanto, na falta da manifestacdo da vontade
das partes, ficard adstrito aos arbitros a escolha das regras aplicaveis ao procedimento
arbitral.

A esse respeito, o professor Jodo Bosco Lee® ressalta que, no Brasil,
diferentemente de outros paises do Mercosul, na falta de escolha pelas partes, os arbitros
podem livremente escolher as regras a serem utilizadas no procedimento arbitral n&o tendo
gue se submeterem as regras da sede do tribunal arbitral. Até porque, com a evolucao do
direito de arbitragem brasileiro e com a aceita¢do do Principio da Autonomia da Vontade, a
sede da arbitragem ficou em segundo plano em relacdo as regras aplicaveis ao procedimento
arbitral.

Em relacéo a sentenca arbitral:

Art. 23. A sentenca arbitral serd proferida no prazo estipulado pelas partes.
Nada tendo sido convencionado, 0 prazo para a apresentacéo da sentenca é
de seis meses, contado da instituicdo da arbitragem ou da substituicdo do
arbitro.

Y

A Lei-Modelo, composta por 36 artigos, aplica-se a arbitragem comercial
internacional.

Faz-se necessario mencionar um estudo levado a efeito pelo Professor Pieter
Sanders (Professor emeritus na Universidade de Rotterdam, artigo constante do vol. 1l, n® 1
do Arbitration International, LCIA, 1995), que registra que o impacto da Lei-Modelo é téo
elevado que praticamente nenhum Estado que tenha modernizado seu sistema legislativo
sobre arbitragem, apds a sua edicéo, deixou de leva-la em consideracao.

Alguns Estados adotaram a Lei-Modelo em sua integralidade, outros se
adaptaram a maior parte de suas provisdes, de forma que existem paises que podem ser
caracterizados como paises da Lei-Modelo (Model Law countries). Sobre os paises que
adotaram os standards da Lei-Modelo, no periodo compreendido entre 1986 e 1994, destaca-
se, neste estudo, uma lista de 14 deles com o registro do ano de sua adoc¢éo: Canada (1986);
Chipre (1987); Bulgaria e Nigéria (1988); Australia e Hong Kong (1989); Escécia (1990); Peru
(1993); Bermuda, Federacao da Russia, México e Tunisia (1993); Egito e Ucrania (1994).

Uma interessante nota sobre o tema € a de que, embora a Lei-Modelo tenha sido

concebida para arbitragens comerciais internacionais, isso ndo representa qualquer obstaculo

50 LEE, Jodo Bosco. Arbitragem comercial internacional nos paises do Me rcosul. Curitiba: Jurua, 2003, p. 148
et. seq.
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a que os paises utilizem seus standards para arbitragens domésticas. A adocao da Lei-Modelo
— em um padréo idealizado para as arbitragens internacionais e em outro para as domésticas
— foi feita pela Bulgaria, pelo México e pelo Egito. Para o Canada, esse critério também se
aplica, mas somente em nivel federal e para a Provincia de Quebec.

Outra possibilidade é a de que, quando tenham adaptado a Lei-Modelo, os
Estados criem a possibilidade de as partes optarem por seu regime, mediante ajuste entre
eles, em relagcdo as arbitragens domésticas. Isso atua de forma que se deve reordenar 0s
dispositivos do art. 1° (3) (c) da Lei-Modelo, que se aplicam a arbitragem internacional.

Ainda uma outra alternativa aplicada em varios paises que adotaram a Lei-Modelo
€ a de que as partes possam, contrariamente, optar por solucionar suas pendéncias de
natureza internacional comercial de acordo com regras expressamente excludentes da Lei-
Modelo, utilizando-se das regras editadas para as arbitragens domésticas.

Esses fatos representam bem a grande importancia da arbitragem para a solucao
dos conflitos, principalmente os grandes conflitos comerciais internacionais, o que justifica o
culto que a ela esta sendo devotado por quase todas as nagoes.

Sobre esse aspecto, € importante se ressaltar as vicissitudes da Arbitragem
maritima. Isso porque a Arbitragem maritima apresenta um importante papel dentro da
arbitragem internacional.

Atualmente, ha varias cdmaras internacionais de arbitragem especializadas em
direito maritimo, como: LMAA, GAFTA, FOSFA, LCA, ICC, American Arbitration Association,
Chambre Arbitral Maritime de Paris,*! entre outras.

No Brasil, apesar do Instituto da Arbitragem néo ser uma novidade, somente nessa
tltima década, pode-se dizer que houve uma popularizacdo e maior utilizacdo do Instituto.
Mesmo com a entrada em vigor da Lei 9307/1996, os juizes tinham certa relutancia em aceitar
as disposi¢cfes da nova lei.

A esse respeito, é oportuno se pontuar que alguns juizes erroneamente tém
afastado a arbitragem por entenderem que alguns contratos séo de adeséo e a consequéncia
direta é a aplicacao do Cédigo de Defesa do Consumidor.

Uma decisdo de 2006 mostra-se como exemplo capaz de demonstrar uma
mudanca e readequacao de entendimento da jurisprudéncia nacional sobre 0 assunto ora

explanado.

51 Encontrados respectivamente em LMAA — The London Maritime Arbitration Association —
http://www.lmaa.org.uk; GAFTA — The Grain And Feed Trade Association — http://www.gafta.com; FOSFA — The
Federation of Qils, Seeds and Fats Associations — http://www.fosfa.org; LCA — Liverpool Cotton Association —
http://www.lca.org.uk; ICC — International Chamber of Commerce — http://www.iccwbo.org; LLOYDS Bank —
http://www.lloydstsb.co.uk; American Arbitration Association — http://ww.tsra.org.
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Trata-se de um caso do Tribunal de Justica de Pernambuco que declarou a
inaplicabilidade das normas protetivas do Codigo de defesa do Consumidor ao contrato de
transporte maritimo (Charter Party)>2. Nesse caso, a empresa Zaeli Alimentos Nordeste Ltda.
celebrou com a Maritima Kronos de Navegaciéon S/A, armadora do navio Agios Andréas, um
contrato de afretamento por viagem (Voyage Charter Party), no qual esta se comprometeu em
transportar, do Uruguai para Recife, a quantidade de 2.756,14 toneladas de arroz integral a
granel e 205,13 toneladas de milho em sacos de 50 ou 60 quilos. Constava no contrato uma
clausula compromisséria que previa, em caso do surgimento de alguma disputa, uma
arbitragem com sede em Londres.

Em abril de 2004, a mercadoria sofreu prejuizos decorrentes do mau tempo e a
empresa Zaeli deu inicio ao processo.

Na analise, o respectivo relator do processo enfatizou a importancia do Principio
da Autonomia da Vontade das Partes e afirmou acerca da validade da clausula
compromissoria presente no referido contrato. Entendeu ainda o nobre julgador que o contrato
de afretamento por viagem néo se tratava de um contrato de adeséo, uma vez que o conceito
dado tanto pela doutrina quanto pela Lei 9432/1997 afastava tal entendimento e que o contrato
de afretamento por viagem seria um contrato dotado de especificidade e especialidade, no
qgual, em um dos polos, figura a pessoa do empresario, Zaeli, que utiliza o transporte maritimo
com o intuito de revender ou de intermediar a venda da mercadoria, ndo se igualando a figura
do consumidor.

Verifica-se, portanto, a consagracao do Principio da Autonomia da Vontade das
Partes na arbitragem, a validade do compromisso arbitral e a demonstracdo da
inaplicabilidade do Cédigo de Defesa do Consumidor em relagdo aos contratos de transporte
maritimo por dois motivos: primeiro porque o empresario internacional ndo é hipossuficiente
e ndo pode ser igualado a consumidor visto que ndo € o consumidor final da mercadoria, pois
esta seria revendida no mercado interno, assim como porque o contrato de transporte
maritimo ndo é contrato de adeséo pois é especifico, proprio e diferente para cada novo

contrato.

52 BRASIL. Tribunal de Justica do Estado de Pernambuco. Apelacées Civeis n.°s 121444-4 e 121447-5.Relator
Desembargador Jones Figueiredo Alves. 22 dez. 2005.
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2 O CONTRATO DE TRANSPORTE E DE FRETAMENTO

A economia mundial possui como fator fundamental o transporte aquaviario, pois
este representa mais de 93% de todas as mercadorias transportadas oriundas do comércio
internacional®?,

Quanto ao contrato de transporte maritimo internacional, € necessério se destacar
gue ele se caracteriza primordialmente por um empresério (armador — transportador) obrigar-
se frente a outro (carregador — embarcador) a transportar mercadorias de um porto a outro,
a bordo de um veiculo especifico, que € o navio. Tal contrato tem um carater oneroso, pois o
transporte se efetua em troca de pagamento, chamado frete, que o carregador (embarcador)
devera pagar ao armador (transportador).

De acordo com os ensinamentos de Pontes de Miranda®, de modo geral, o
contrato de transporte € o contrato pelo qual a parte contratante se vincula, mediante o
pagamento de uma retribuicdo, a transferir pessoa ou bens de um lugar para outro. Existe
também a prestacdo de uma obra, que é a trasladacdo. O importante é o resultado e, nesse
contrato, presume-se que o transportador possui todos os meios para chegar ao fim do
contrato.

Conforme Roséario Espinosa Calabuig®, esse contrato também tem carater
sinalagmaético perfeito, pois “lo que supone que serd suficiente com la entrega de la mercancia
por el cargador para su transporte y la recepcion de la misma por el porteador a cambio del
documento pertinente, para determinar el nascimiento del contrato.”

Apesar de ser um dos negdcios juridicos de grande utilizagdo no Brasil, o contrato
de transporte ndo teve regulamentac¢ao no antigo Cadigo Civil, de 1916, e, de forma escassa,
foi disciplinado pelo Cddigo Comercial, referindo-se apenas nos artigos 99 a 118, aos
condutores de géneros e comissarios de transporte.

Felizmente, o Novo Cadigo Civil trata do contrato de transporte nos artigos 730 a
756 e dispde, em seu artigo 732, que “aos contratos de transporte, em geral sdo aplicaveis,
quando couber, desde que ndo contrariem as disposicdes deste cddigo, os preceitos

constantes da legislacédo especial e de tratados e convencgdes internacionais”.

53 Dados da Organizacdo Mundial do Comércio (OMC) e da International Maritime Organization (IMO).

54 MIRANDA, Pontes de. Tratado de Direito Privado: parte especial. 3. ed. v.45. Sdo Paulo: Revista dos Tribunais ,
1984, p. 8.

55 CALABUIG, Rosério Espinosa. El Contrato Internacional de Transporte Maritimo de Mercancias : cuestiones
de ley aplicable. Granada: Editorial Comares, 1999, p. 13.
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2.1 EVOLUCAO HISTORICA DO TRANSPORTE DE MERCADORIAS

O contrato de transporte maritimo internacional pode ser considerado um dos mais
antigos do mundo, pois, desde os primérdios, as civilizagbes utilizam o transporte sobre as
aguas para comercializar riquezas e exercer atividades comerciais.

Esse meio de transporte é tdo importante, que, mesmo com o0 grande
desenvolvimento do transporte terrestre e aéreo, o transporte maritimo ainda continua sendo
0 principal meio de transporte de mercadorias em nivel mundial.

Na Antiguidade, a navegacédo em condi¢cdes desfavoraveis era considerada uma
verdadeira aventura. O mau tempo, por exemplo, constituia um grande perigo e era motivo
suficiente para impedir a navegacédo. Na falta de tecnologia adequada para a navegacao, “o
mar representava um verdadeiro temor, uma rota de perigo e mortalidade™®.

A utilizacdo do contrato de afretamento remonta ao Direito bizantino, que pode ser
considerado como o ponto inicial do Direito maritimo na Idade Média, em que, quando um
comerciante afretava um navio, o contrato deveria ser escrito e assinado pelas partes, e se
néo o fosse, o contrato seria considerado nulo.

A nomenclatura “carta-partida” (Charter Party) deriva do fato de que antigamente,
na Inglaterra, esse documento era escrito em duplicata, porém em apenas um pedaco de
papel, que posteriormente era cortado (ou rasgado) no meio, ficando cada parte contratante
com um pedaco do acordo, a fim de posteriormente saber-se o que foi ajustado. Logo, a Carta-
partida € o documento principal que representa o contrato de fretamento e estabelece as
relacdes juridicas entre o fretador e afretador.

Em tempos remotos, as companhias de navegacdo envolviam-se em todas as
operagdes relacionadas com o navio, inclusive com a parte comercial. O armador-proprietario
— pessoa fisica ou juridica — cuidava da armagéo, do gerenciamento de tripulagdo, da
operacgdo técnica etc. Em alguns casos, o comandante do navio era o proprio armador-
proprietério.

Com o passar do tempo, as companhias de navegacgdo foram gradualmente
modificando essa estrutura no sentido de tornarem-se mais ageis.

O armador, considerado como empresario, passou a ter fungdes especificas e,
em muitos casos, gerenciadas por terceiros, como: gerenciamento financeiro, gerenciamento
técnico (sobressalente, combustivel, avarias etc.), gerenciamento operacional (rotinas diérias

do navio, pessoal etc.) e gerenciamento comercial (emprego do navio etc.).

56 GILBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo . Rio de Janeiro: Renovar, 1998, p.
5.
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E importante que se faca uma diferenciacéo entre (armador) proprietario e armador,
figuras essas que se confundem, porém sao distintas no que diz respeito a responsabilidade
civil. Enquanto o proprietario é aquele a quem o navio pertence, por este estar registrado em
seu nome nos Orgdos competentes, o armador (que eventualmente pode ser 0 mesmo
proprietario) é aquele que arma o navio, ou seja, apresta o navio colocando todo 0 necessario

para que o navio esteja em condi¢bes de navegabilidade.

2.2 NATUREZA DO CONTRATO DE TRANSPORTE

O contrato de transporte € classificado como contrato consensual e isso se da
porgue ele se conclui quando a vontade do embarcador de mercadoria e do transportador
estdo de acordo. Conforme os ensinamentos de Pontes de Miranda®’, o vinculo se estabelece
com 0 consenso, sem que, para a conclusao, seja preciso que haja a entrada dos bens no
navio. Desse modo, o contrato é considerado consensual, mesmo que a lei exija, ha espécie,
0 contrato por escrito, isso ndo muda a sua caracteristica.

Outro aspecto a ser contemplado é o de que também se classifica o contrato como
oneroso. Isso porque o transportador se vincula, pela promessa de contraprestacdo, que pode
ser imediata ou néo, a transferir pessoas ou mercadorias de um lugar para outro.

A legislacdo patria confirma a classificacdo acima apresentada pelo teor das
normas do Cdédigo Civil de 2002, em que o preceito basico se encontra atualmente definido

no artigo 730, que dispde:

CAPITULO XIV

DO TRANSPORTE:

Art. 730. Pelo contrato de transporte alguém se obriga, mediante retribuicéo,
a transportar, de um lugar para outro, pessoas ou coisas.

Conforme ensina Humberto Theodoro Junior®®, o contrato de transporte ndo se da
apenas porgue uma das partes tem o dever de deslocar o objeto negociado de um lugar para
outro, pois € preciso que a prestacdo ajustada seja especificamente o deslocamento. Essa
tarefa tem de ser o objeto principal da convencéao.

Se o transporte € secundario ou acessoério em face da prestacédo principal de outro
contrato, ndo tem cabimento aplicar-lhe o estatuto préprio do contrato de transporte. Por

exemplo, o fabricante vende uma mercadoria que devera ser entregue em outra praca. Nao

57 MIRANDA, Pontes de. Tratado de Direito Privado : parte especial. 3. ed. Tomo XLV. Sdo Paulo: Revista dos
Tribunais, 1984, p. 11.

58 THEODORO JUNIOR, Humberto. Transporte de pessoas no novo Caodigo Civil. Revista Sintese de Direito Civil

e Processual Civil , n. 21, jan.-fev. 2003, p. 16.
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se pode considera-lo um transportador. Sua responsabilidade negocial devera ser analisada

segundo as regras proprias de compra e venda e nao do contrato de transporte.

2.3 CONTRATO DE TRANSPORTE DE MERCADORIAS PELO MAR

O conteldo do transporte de mercadorias pelo mar lida com as relagdes juridicas
entre carregadores e as varias partes que podem estar interessadas no destino do navio e de
sua mercadoria. Essas pessoas podem ser o fretador do navio, o afretador, o embarcador da
mercadoria (shipper of goods ou shipper of cargo), entre outros.

Convém se esclarecer que o papel assumido pelo embarcador da mercadoria
pode variar entre o vendedor (exportador) ou seu agente ou representante (broker), o
comprador (importador) ou também seu agente ou representante, o fretador ou afretador ou
até mesmo o dono do navio. Portanto, o ideal € que, para se evitar confuséo, utilize-se o termo
“embarcador” (shipper of cargo ou shipper of goods).

O ramo do transporte de mercadorias maritimas envolve certos riscos conhecidos
como o atraso do navio e consequentemente a entrega em atraso da mercadoria, a avaria da
mercadoria ou até mesmo a perda completa dos bens que estavam sendo transportados, por
riscos que, as vezes, estdo além do controle do transportador, tais como tempestades ou
ondas gigantes. Entretanto, a responsabilidade pode variar dependendo do regime legal a que
o transportador responda mediante escolha contratual, regulamentacéo de uma convencédo
ou deciséo judicial ou arbitral.

O contrato de transporte maritimo de cargas € o instrumento que estabelece o
vinculo juridico entre o transportador e o consignatario dos bens que serdo transportados. O
embarcador (shipper of goods), aquele que embarca a mercadoria e que normalmente é o
seu produtor, ndo é parte principal do contrato de transporte, apesar de estar expressamente
citado no contrato de transporte. Isso se da porque o embarcador contrata por conta e ordem
do consignatario dos bens.

Quanto ao transporte maritimo de mercadoria, € necessario se ressaltar que ele
se apresenta por meio de modalidades comerciais distintas e que, cada uma, por sua vez,
proporciona algum tipo de contrato. De um lado, pode-se verificar o fretamento do navio
normalmente pela sua capacidade total e em duas versées em contrato de fretamento por
viagem e por tempo e, de outro lado, tem-se o transporte de carregamentos parciais em navios
de linha regular. Em ambos os modelos, € possivel se deparar com um contrato de transporte,

segundo a doutrina mais moderna®®.

59 CARAVACA, Alfonso Luis Calvo; LA GANDARA, Luis Fernandes de (directores). Contratos internacionales.
Madrid: Editorial Tecnos, 1997, p. 708.
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O contrato de fretamento (Charter Parties Contracts) é bastante utilizado nos
transportes de grandes cargas homogéneas, como petroleo, carvao, granéis, minérios, entre
outros. Normalmente, esses tipos de carga ocupam a capacidade total do navio, o que ressalta
a importancia do presente trabalho, pois o Brasil € um grande exportador de granéis solidos,
minério de ferro, petréleo, &lcool, café, entre outros produtos que se enquadram perfeitamente
nesse tipo de transporte.

Faz-se necessério destacar que, diferentemente do contrato de fretamento, o
contrato de transporte € um contrato de fim, ou seja, aquele contrato em que o resultado
positivo da obrigacéo pactuada é imprescindivel para o seu regular aperfeicoamento enquanto
negaocio juridico. No contrato de transporte maritimo, o devedor da obrigacdo vincula-se ao

resultado propriamente dito e ndo apenas aos meios para obté-lo.

2.4 CONTRATO DE FRETAMENTO

Para Carlos Caminha Gomes, fretar um navio é como aluga-lo, € ceder em troca
de aluguel e afretar significa tomar o navio em aluguel.®® Assim, o fretador é o dono do navio,
que freta a embarcacdo a uma outra pessoa, que pode ser fisica ou juridica, que a usara no
transporte de mercadorias ou de pessoas. O fretador pode ser ou ndo armador.

O armador é pessoa ou a empresa que explora comercialmente as capacidades
do navio. O armador pode ndo ser o dono do havio e, nesse caso, explora comercialmente a
embarcacdo mediante contrato de locacao, por empréstimo ou por usufruto.

E ele quem toma as devidas providéncias para colocar o navio em estado de
navegabilidade (seaworthiness). Armar um navio significa prepara-lo e equipa-lo com os
equipamentos necessarios para a viagem acordada e para receber determinada mercadoria,
sendo que 0s equipamentos necessarios podem variar para cada tipo de viagem em funcéo
da rota a ser tomada ou do tipo de mercadoria a ser transportada. A correta armacao inclui
ainda a tripulagcéo capaz e adequada.

Se um embarcador deseja enviar carga em pequenas quantidades para
determinado porto, por exemplo o de Santos para Salvador, ele ndo alugard um navio inteiro.
Provavelmente, contratara um navio que faca uma linha regular entre o porto de embarque,
Santos, e o porto de destino, Salvador. Por outro lado, o armador desse navio ndo fara um
contrato individual com cada uma dessas centenas de pequenos embarcadores e, sim, usara
0 Conhecimento de Embarque (Bill of Lading — B/L) como representante do contrato de

afretamento dos pequenos espagos destinados a cada um dos embarcadores.

60 GOMES, Carlos Rubens Caminha. Direito Comercial Maritimo : teoria — pratica — formularios. Rio de Janeiro:
Editora Rio, 1978, p. 504.
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Entretanto, pode ocorrer que o embarcador, sendo uma grande empresa ou uma
cooperativa, possua carga suficiente para completar todo o espaco oferecido pelo navio e, por
isso, fard um contrato individual com o armador para uma Unica viagem (single voyage) ou
para varias viagens consecutivas (consecutive voyages). Nesse caso, 0 contrato de transporte
€ a Carta-partida e o Conhecimento de Embarque, também chamado Conhecimento de
Carga, que é emitido e serve como prova do embarque das mercadorias e como um recibo
de carga.

Poderia ainda, em exemplo parecido, o embarcador alugar o navio pelo tempo que
desejar ou achar necessario para transportar suas mercadorias e, dessa forma, haveria um
Contrato de Afretamento por Tempo (Time Charter Party).

Exatamente como ocorreu no contrato de afretamento por viagem, acima descrito
(voyage charter party), é o fretador (owner) que emite o0 Conhecimento de Embarque, pois
permanece na posse do havio.

E oportuno se ressaltar que é comum que companhias de navegacéo de linhas
regulares afretem navios para aumentarem suas frotas e se tornarem mais competitivas.

Se o navio que for fretado estiver desarmado e a pessoa ou a empresa que afreta-
lo precisar armé-lo, ou seja, equipé-lo, aprovisiona-lo e tripula-lo, de maneira que o navio fique
em bom estado de navegabilidade (seaworthy), serd estabelecido o arrendamento do navio.

Nos exemplos acima citados, hda a situacdo de locacdo de espacos a bordo da
embarcacao para o transporte da mercadoria, mas que o dono da embarcagéo ou o armador
fica com a posse do navio, ou seja, ele é quem arma o navio. No caso agora mencionado, a
posse do navio passa do fretador ao afretador, sendo que este € quem ira armé-lo. Ai, tem-
se o Contrato de Fretamento a Casco Nu (Bareboat Charter Party).

No contrato de fretamento a casco nu, toda a guarni¢do, inclusive o capitdo, é
contratada pelo afretador. Para se caracterizar esse tipo de contrato, h4 um eficiente teste,
gque se constitui ha descoberta de quem é que paga os proventos da guarnicdo. Se for o
afretador, o afretamento é a casco nu.

H& ainda uma variacdo do Bareboat Charter Party, que é denominada Demise
Charter Party, em que o contrato a casco nu apresenta uma clausula adicional denominada
Acordo de Administracdo (Management Agreement).

Como se tratam de variadas especificidades existentes nas relacgdes juridicas
possiveis da atividade maritima, cabe se ressaltar as diferencas doutrindrias entre o contrato
de transporte maritimo e o contrato de fretamento.

Com efeito, tais diferencas séo relevantes para se compreender a dindmica e as
consequéncias das obriga¢cfes contratuais e, sobretudo, da responsabilizag¢éo civil contratual,

dado que, nos contratos de fretamento, a responsabilidade civil se processa, conforme regra
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geral, com base na comprovacgéo da culpa (responsabilidade civil subjetiva). Ao passo que,
nos contratos de transporte maritimo, a responsabilidade civil prescindira do fator da culpa,
processando-se objetivamente.

De forma mais especifica, cumpre especial delineamento aos contratos-tipo
(denominados de Charter Parties), que perfazem a via cotidiana da atividade maritima de
transporte e frete de mercadorias tanto no Brasil quanto em outros ordenamentos juridicos
gue realizam o comércio internacional pela via modal maritima e que ndo permitem maiores
negociacdes contratuais prévias a respeito das obrigacdes, da responsabilidade civil

contratual e da legislacéo aplicavel.

2.4.1 Diferencgas doutrinarias entre o contrato det  ransporte e o contrato de fretamento

Pelo que estd disposto nos artigos do Codigo Comercial Brasileiro, no
ordenamento juridico do pais, ha uma perfeita identidade entre fretamento e transporte, tanto
por ser este (transporte) o objetivo final daquele contrato (fretamento). Diz-se, portanto, que
se utiliza a teoria unitaria em oposicéo a teoria separatista da legislacado italiana, que separa
fretamento e transporte em contratos de locacdo®.

Pontes de Miranda também diverge da posicéo adotada pelo Cédigo Comercial,
explicando que o contrato de fretamento teoricamente € diferente do contrato de transporte.
Nele, ou seja, no contrato de fretamento, aquele que tem o uso do navio contrata com quem
quer ter o uso®.

No contrato de transporte, o objeto da prestacdo € a obra, diferentemente do
objeto do fretamento. No contrato de fretamento, o outorgado, ou seja, o afretador, aquele que
toma a embarcacdo mediante o pagamento de frete, exerce atividade de navegacao, o que
ndo ocorre no contrato de transporte, em que quem navega é o transportador ou alguém
contratado por ele. Assim sendo, no contrato de fretamento, transporta-se o veiculo, a
embarcacdo; no contrato de transporte, transporta-se a mercadoria, os bens.

A semelhanca entre o contrato de transporte e o contrato de fretamento € inegavel.
O fretamento da embarcacdo armada e equipada € muito parecido com o contrato de
transporte, entretanto a diferenca existe quando o contrato de fretamento prevé a
transferéncia da posse da embarcacdo, o que impede a possivel caracterizacdo de uma

locacao de coisa.

61 LANARI, Flavia de Vasconcellos. Direito Maritimo, contratos & responsabilidade . Belo Horizonte: Del Rey,
1999, p.78.

62 MIRANDA, Pontes de. Tratado de Direito Privado: parte especial. 3. ed. Tomo XLV. Sado Paulo: Revista dos
Tribunais, 1984, p. 14.
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Uma diferenca crucial estd em que o armador, no contrato de fretamento, entrega
a embarcacao com o dever de fazé-la navegar e assume o0s riscos da navegacao, mas nao
se responsabiliza pelo aproveitamento do navio pelo afretador, que pode ser feito pelo
transporte de bens ou pessoas, pesca, esporte, expedi¢do cientifica, passeio etc.. O fretador
nao é responsavel pelo adimplemento de transportes porque ele ndo € o transportador. Este,
o transportador, é o afretador, que € quem ira transportar bens as suas proprias expensas e
risco. Ja o fretador ndo tem responsabilidade em relacdo a custddia dos bens transportados.

Essa caracterizacdo tem fundamental importancia quando da solugéo de litigios.
Desse modo, o proprietario que ndo é armador tem posse mediata do navio. O armador que
freta o navio também tem posse mediata. J& o afretador tem posse imediata, mas essa posse
refere-se ao navio, ou seja, posse da embarcacao.

O transportador recebe a posse imediata das mercadorias transportadas, mas
essa posse ndo tem nenhuma relagdo com a posse do navio. Para o afretador, o que importa,
em um contrato de fretamento, é a navegacéo do navio e, por outro lado, o que importa para
o cliente do transportador € a mercadoria. Para este Ultimo, a navegacdo do navio €
meramente instrumental.

E oportuno se destacar que o objeto do contrato de transporte € o proprio
transporte.

Também € imperioso se notar que 0 navio, seja pela via do préprio shipowner,
seja por meio do afretador ou fretador, pode ser utilizado com variadas finalidades. Por certo,
0 presente trabalho concentra suas andlises no uso do navio com o objetivo de transportar
mercadorias.

Mesmo nos casos que envolvem mercadorias, sdo diversas as formas de
utilizacdo do navio, o que culmina por impactar nos atores essenciais dos contratos de Direito
Maritimo e nas consequéncias relacionadas ao &mbito das obrigacdes e da responsabilidade
civil.

Em dltima analise, portanto, as variadas formas de utilizacdo do navio podem
servir a licdo do estudo dos argumentos utilizados para limitacdo da responsabilidade civil

contratual do transportador maritimo, ponto principal desta tese.
2.4.2 Formas de utilizag&do do navio
De modo geral, em termos técnicos, pode-se definir navio como “toda

embarcacdo, de grande porte, destinada a navegacao maritima, fluvial ou lacustre, dotada ou

ndo de propulsdo propria, mas que realize o percurso sobre as 4guas, transportando para
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qualquer fim, pessoas ou coisas”, conforme delineamento da doutrinadora Carla Adriana
Comitre Gibertoni®?,

Juridicamente, como o navio é constituido por casco e acessoério®, em linhas
gerais, pode-se dizer que existem quatro tipos ou formas de utilizagdo dos navios com o
objetivo de transportar mercadorias, que sdo: o contrato de fretamento a casco nu, o contrato
de fretamento por tempo, o contrato de fretamento por viagem e—ee 0 contrato de fretamento
parcial.

Cada um desses quatro tipos, sdo apresentados, a seguir, em se¢cles proprias

para tanto.

2.4.2.1 Contrato de Fretamento por Viagem (Voyage Charter Party)

O termo “por viagem” ndo tem significado restritivo, isto €, ndo determina que o
contrato deve ser por apenas uma viagem, podendo ser por varias viagens com o mesmo
navio.

O afretamento por viagem divide-se em afretamento por viagem isolada (Single
Voyage Charter Party) e afretamento em varias viagens consecutivas (Consecutive Voyage
Charter Party).

No caso de viagens consecutivas, diferentemente da viagem simples que
transporta os bens em uma s6 viagem e, depois de transportada e entregue a mercadoria, 0
contrato estd concluido, o navio fretado para fazer determinado numero de viagens
consecutivas, chamadas de viagens redondas, transporta a mercadoria em um ou mais
sentidos da viagem, mas adotando as disposi¢cdes do afretamento por viagem isolada.

A relacdo entre as partes contratantes do contrato de fretamento ficou bem
esclarecida nas palavras do Juiz Lord Hobhouse na decisdo do famoso Caso The Hill
Harmony®, em que ele declara que, em um contrato de fretamento por viagem, o dono do
navio ou armador usa a embarcacao para fazer negécios por sua prépria conta. Ele decide e
controla como ira explorar a capacidade de auferir lucros com a embarcacado, em que pracas

de comércio ird competir e quais as mercadorias ird carregar. O dono do navio devera suportar

63 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed. atual., ver. e ampl. Rio de
Janeiro: Renovar, 2014, p. 63.

64 O casco é o “involucro exterior que, com sua estanqueidade, prové a flutuabilidade e estabilidade do navio”, ao
passo que os acessorios podem ser compreendidos como “tudo aquilo que é necessario a navegagao, ou seja,
todas as coisas destinadas e necessarias ao navio para que cumpra 0 Servigo a que estd destinado”. In:
GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed. atual., ver.e ampl.. Rio de
Janeiro: Renovar, 2014, p. 65-66.

65 UNITED KINGDOM . Whistler International Ltd. v. Kavasaki Kisen Kaish a Ltd. (The Hill Harmony). [2001]
1 Lloyd’s Report. 147.
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todos os riscos comerciais e as despesas e ira desfrutar do completo beneficio dos ganhos
do navio.

O Cdbdigo Comercial Brasileiro, no artigo 566, somente cita os dois contratos de
afretamento por viagem e o contrato de afretamento por tempo e néo faz referéncia alguma

ao afretamento a casco nu como pode-se observar:

Art. 566. O contrato de fretamento de qualquer embarcacao, quer seja na sua
totalidade ou em parte, para uma ou mais viagens, quer seja a carga, colheita
ou prancha, o que tem lugar quando o capitdo recebe carga de quantos se
apresentam, deve provar-se por escrito. No primeiro caso o instrumento que
se chama carta partida ou carta de fretamento, deve ser assinado pelo
fretador e afretador, e por quaisquer outras pessoas que intervenham no
contrato, do qual se dara a cada uma das partes um exemplar; e no segundo,
o instrumento chama-se conhecimento, e basta ser assinado pelo capitdo e
o carregador. Entende-se por fretador o que da, e por afretador o que toma a
embarcacao a frete.

H& uma grande variedade de contratos padronizados de fretamento por viagem
que sdo confeccionados para diferentes rotas comerciais ou para diferentes mercadorias. Em
uma situacao de igualdade entre as partes e livre poder de contratacdo, as partes também
sdo capazes de elaborar seus préprios contratos ou, pelo menos, modifica-los de acordo com
suas necessidades.

Entretanto, existe uma certa uniformidade nos contratos e eles apresentam
clausulas que descrevem e delimitam, de maneira geral, as obrigacfes e as responsabilidades
das partes contratantes®. Pode-se citar, como decisGes que descrevem a variedades de
clausulas contratuais, os importantes casos Federal Commerce and Navigation Co.Ltd v
Tradax Export S.A., mais conhecido por The Maratha Envoy (1978)%, e o caso E L Oldendorff
& Co. G.m.b.H. v Tradax Export S.A., conhecido por The Johanna Oldendorff (1973)%, que
declara, em sua decisdo, que os contratos de fretamento por viagem sdo motivos de litigios
judiciais nas cortes inglesas desde o século XVI e que mesmo naquela época mercadores e
donos de navios reconheciam que o tempo perdido do navio era dinheiro perdido.

As clausulas principais que se pode citar sao:

a) Clausulas introdutorias: Nelas se encontra a descricdo das partes
contratantes, o navio, e a viagem acordada. O Unico aspecto da
descricdo do navio que é de grande importancia para o afretador € a
clausula que especifica a capacidade da embarcacdo, porque
qualquer deficiéncia na performance do navio isso entrard no risco do

66 Consulte, mais adiante, secdo especifica, denominada Dos Contratos-tipo (Charter Parties), que melhor desvela
os pontos de desvantagens na uniformidade e a auséncia de poder de negociacdo as diferentes partes dos
contratos do Direito Maritimo.

67 UNITED KINGDOM (UK). The Maratha Envoy [1978] 1 Lloyd’s Report, 1978, p. 301.

68 UNITED KINGDOM (UK). E. L. OLDENDORFF & CO. G.m.b.H. v. TRADAX EXPORT S.A. (THE "JOHANNA
OLDENDORFF"), [1973] 2 Lloyd's Rep. 285, 1973.
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dono do navio (normalmente o fretador). A Capacidade de
carregamento sera normalmente expressa em tonelagem bruta que
significa a capacidade o peso da mercadoria que o navio € capaz de
transportar em sua capacidade maxima permitida;

b) Clausulas sobre as mercadorias;

c¢) Clausulas sobre o frete;

d) Clausulas de sobreestadia — Laytime;

e) Clausula o navio chegado — The arrived Ship;

f) Clausula — pronto para carregamento — Readiness to Load.

A performance do contrato de fretamento ocorre separada e em quatro diferentes

estagios:

a) a viagem preliminar para o local especificado como ponto de embarque;
b) a operacédo de embarque;
¢) a viagem de transporte para o local especificado para entrega dos bens;

d) a operacao de desembarque da mercadoria.

E o transportador que fornece o espago a bordo de seu navio, enquanto o
afretador (que pode ser também o embarcador — “shipper” na lingua inglesa ou “cargador”
em espanhol) é que toma o espaco do navio mediante 0 pagamento de uma contrapartida —

o frete — para o transporte de sua mercadoria.

2.3.2.2 Contrato de Fretamento Parcial

O contrato de fretamento parcial € semelhante ao contrato de fretamento por
viagem com a diferenca de que naquele ndo ha a utilizacéo de toda capacidade do navio.

No contrato de fretamento parcial, o espaco interno do navio é dividido em varias
partes para locacéo, destinadas a mercadorias de diferentes afretadores. Nessa modalidade,
o documento que normalmente evidencia o contrato é o Conhecimento de Embarque ou o
Conhecimento Maritimo (B/L — Bill of Lading)®® ou a Reserva de Praga (Booking Note)’®
emitido pelo fretador-armador e ndo pela Carta-partida, mais destinada aos fretamentos totais.

Nessa modalidade, cada afretador terd posse do seu B/L. Essa modalidade

contratual de fretamento € muito comum e é normalmente feita por navios de linha regular,

69 Bill of Lading — Conhecimento de Embarque, Conhecimento Maritimo ou Conhecimento de Carga: documento
do armador, preenchido pelo embarcador e assinado pelo comandante ou o agente do navio, confirmando o
recebimento de determinada carga a bordo (ou para embarque) e especificando, entre outros detalhes, o frete
pago ou a ser pago no destino. Representa, ao mesmo tempo, um recibo de bordo, um titulo de posse da
mercadoria e uma evidéncia de contrato de transporte, cujas clausulas estao nele incorporadas.

70 Booking Note — Documento emitido por um armador de linha regular ou seu agente e assinado pelo embarcador,
comprovando o fechamento de praca para determinado navio. E um documento provisério ao Bill of Lading, que o
substituira posteriormente. Utilizado para reserva de espago/praca em navio.
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gue realizam rotas e horarios predeterminados, visto que essas embarcacdes tém capacidade
de executar o frete para vérios afretadores ao mesmo tempo.

Sampaio de Lacerda apresenta uma definicdo de fretamento parcial:

E fretamento parcial, o fretamento quando o carregador contrata com o
transportador o embarque de mercadorias em certo navio para entrega-las
em porto indicado. E o transporte realizado por linha regulares de navegacao
e na pratica, € conhecido por transporte de mercadorias por mar. Contudo, é
da mesma natureza do fretamento total, divergindo apenas quanto ao local
ocupado pelas mercadorias a bordo do navio. E questdo puramente material
e nao juridica’.

No ordenamento juridico brasileiro, verifica-se a sua regulamentacao no artigo 566 do Cédigo
Comercial, in verbis:

Art. 566 — O contrato de fretamento de qualquer embarcacao, quer seja na
sua totalidade ou em parte, para uma ou mais viagens, quer seja a carga,
colheita ou prancha. O que tem lugar quando o capitdo recebe carga de
guanto se apresentam, deve provar-se por escrito. No primeiro caso o
instrumento, que se chama carta-partida ou carta de fretamento, deve ser
assinado pelo fretador e afretador, e por quaisquer outras pessoas que
intervenham no contrato, do qual se darda a cada uma das partes um
exemplar; e no segundo, o instrumento chama-se conhecimento, e basta ser
assinado pelo capitdo e o carregador. Entende-se por fretador o que da, e por
afretador o que toma a embarcacéo a frete.

Portanto, o contrato de fretamento parcial, chamado também de Carriage of
Goods by Sea, consubstancia o transporte realizado por linhas regulares de navegacao onde
se contrata 0 embarque de certas mercadorias para a entrega em porto indicado, sem

exclusividade da utilizacéo total do navio.

2.4.2.3 Contrato de Fretamento por Tempo (Time Charter Party)

Contrato de fretamento por tempo (Time Carter Party) caracteriza-se pela
utilizacao (arrendamento) do navio, por um tempo determinado, no qual o proprietario ou o
armador disponente coloca o navio completamente armado, equipado e em condi¢cdo de
navegabilidade a disposicdo do afretador por tempo, que assume a posse e o0 controle da
embarcacdo (gestbes nautica e comercial) mediante uma retribuicdo — hire — pagavel em
intervalos determinados durante o periodo do contrato. Esse se caracteriza como um contrato
de utilizacdo dos servigos do navio.

O Time Charter € um tipo de contrato em que ocorre uma locacao de navio armado

e equipado para utilizacdo temporaria. A espécie, tal como a locagdo a casco nu, é

"L LACERDA, José Candido Sampaio de. Curso de Direito Privado da Navegacédo : Direito Maritimo. 3. ed. Rio
de Janeiro: Freitas Bastos, 1984, p. 16.
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impropriamente incluida entre as modalidades de fretamento e igualmente regulada pelo
direito comum, embora trate-se de contrato de natureza especial, ou seja, um misto de locacdo
de coisa e de servigos.

Explica Flavia de Vasconcellos Lanari’? que a prestacdo de servicos se apresenta
como mero acessorio do arrendamento principal e que a classificagdo do Time Charter como
modalidade de fretamento ndo sobrevive a analise mais profunda, que leve em consideracéo
a prestacao final convencionada por esse ajuste. No contrato de fretamento, o objeto € o
transporte de mercadoria. J&, no Time Charter, o objeto é o uso do navio.

No Brasil, como ndo existem normas juridicas especificas que possam ser
utilizadas no Time Charter ou Contrato de Fretamento por Tempo, empregam-se as regras
alusivas a locacéao de coisas.

No sistema do Common Law, adotado por paises como os Estados Unidos, a
Inglaterra e a Austrdlia, em um Contrato de Fretamento por Viagem (Voyage Charter Party),
o relacionamento entre o dono do navio (fretador) e o afretador é baseado em um sistema
juridico que coloca a maior parte do risco financeiro da viagem sobre o dono do havio a menos
gue as partes acordem o contrario. No caso de contratos de fretamento por tempo, a situacéo
€ inversa. A regra basilar, que rege as relagfes, dispde que 0s riscos em geral recaem sobre
o afretador (charterer) a menos que o contrato os transfira ao dono do navio (shipowner).”™

Ressalta-se que o afretador, no contrato de fretamento por tempo, paga, em
principio, pelo uso irrestrito dos servigos da embarcacao, e o capitdo (the master of the ship)
deve obedecer as ordens do afretador durante todo o periodo do contrato. As limitac6es dos
poderes do afretador sobre dar ordens devem constar no contrato.

E muito importante se salientar que, apesar de o capitdo (que representa o dono
do navio) estar sob as ordens do afretador e de existirem termos no contrato, tais como
entrega (delivery), reentrega ou devolucéo (redelivery), retirada (withdrawal) e aluguel (let and
hire), que sugerem que o contrato de fretamento € um acordo em que a posse da embarcacao
passa do dono do navio (shipowner) para o afretador (charterer), isso ndo se verifica.

A esse respeito, o Juiz Mackinnon LJ’#, no importante caso Sea & Land Securities
Ltd v William Dickinson & Co. Ltd. (1942) — 2KB 65, CA, explica que os direitos e as
obrigacdes das partes envolvidas em um Contrato de Fretamento por Tempo devem depender
de seus proprios termos, nele previstos. Desse modo, percebe-se que o Contrato de

Fretamento por Tempo é de fato um documento confuso, em face da real natureza das

72 LANARI, Flavia de Vasconcellos. Direito Maritimo, contratos & responsabilidade. Belo Horizonte: Del Rey,
1999, p. 72.

8 HUGHES, A. D. Hughes. Casebook on carriage of goods by sea. 2. ed. London: Blackstone Press Limited,
1999, p. 410.

74 DOCKRAY, Martin. Cases & materials on the carriage of goods by sea . 3. ed. Londres: Cavendish Publising,
2004, p. 291.
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obrigacdes aceitas pelo dono do navio, que podem ser incompreendidas em fung&o do uso
de expressdes e da linguagem de mais de um século, as quais eram apropriadas para um
contrato que tinha um caréater diferente do atual. Naquele tempo, esse tipo de contrato ( hoje
conhecido por Demise Charter Party: a casco nu) estabelecia-se como um acordo em que a
posse do navio era transferida pelo dono do navio as méos do afretador para que este pusesse
seus funciondrios e tripulacdo na embarcacdo e navegassem para seu proprio beneficio.

Entretanto, a moderna forma do Contrato de Fretamento por Tempo é, em
esséncia, aquele em que o dono do navio concorda que, durante um certo periodo de tempo
estipulado, ele ira prestar servicos por meio de seus funcionarios e da tripulacdo para
transportar as mercadorias que foram colocadas a bordo do seu navio em face do Contrato
de Fretamento por Tempo.

N&o obstante, certas expressdes ou frases sobreviveram ao tempo e permanecem
no contrato impresso usado atualmente. Estas expressfes sdo somente pertinentes ao antigo
contrato chamado de Demise Charter Party. Pode-se citar expressdes como: os donos do
navio concordam em alugar — posicéo de locador — (the owners agree to let), os afretadores
concordam em alugar — posicao de locatario — (the charterers agree to hire).E importante se
destacar que ndo havia aluguel sobre o navio e que existiam e existem termos contratuais que
afirmavam que, ao término do periodo de vigéncia do contrato, a embarcacao deveria ser
devolvida pelos afretadores por tempo ao dono do navio (“... that the end of the period the
vessel shall be redelivered by the time charteres to the shipowners.”). E oportuno se esclarecer
que o termo “devolugdo” somente seria pertinente ao contrato se houvesse, em algum
momento, alguma entrega do navio por parte do dono ao afretador. Entretanto, nunca houve
entrega no presente contrato. O navio estava o tempo todo na posse do dono do navio e ele
simplesmente prestava servicos com sua tripulacdo no transporte das mercadorias dos
afretadores.

Portanto, € preciso se frisar que o presente trabalho se inclina a afirmar, com
bases faticas, que, entre a antiga e a moderna forma de contrato, ha uma grande diferenca
entre um contrato em que o sujeito aluga um navio para pilotar e governar sozinho e um
contrato realizado com um dono do navio e destinado para que este o pilote.

Nessa medida, diferencia-se do contrato de afretamento a casco nu nos seguintes

pontos:

a) No contrato de afretamento a casco nu o comandante e os tripulantes sdo
empregados do afretador a casco nu, enquanto que no contrato de
afretamento por tempo estes sdo empregados do proprietario ou do armador
disponente;

b) No contrato de afretamento a casco nu as despesas de 6leo combustivel,
diesel, lubrificantes, agua, viveres (rancho), soldadas (salarios dos
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tripulantes) sdo de responsabilidade do afretador a casco nu. Ja no contrato
de afretamento por tempo, apenas as despesas com 6leo combustivel, diesel,
e em alguns casos lubrificantes, sdo de responsabilidade do afretador por
tempo;

c) No contrato de afretamento a casco nu todas as despesas portuarias
relativas ao navio e seus tripulantes sao de responsabilidade do afretador a
casco nu. No contrato de afretamento por tempo as despesas portuarias
relativas ao navio sdo de responsabilidade do afretador por tempo,
permanecendo os referentes aos tripulantes de responsabilidade do
proprietario ou armador disponente;

d) Nos contratos de afretamento a casco nu a recompensa por salvatagem
ird para o afretador a casco nu. Nos contratos de afretamento por viagem a
recompensa por salvatagem ira para o proprietario ou armador disponente;

e) Nos contratos de afretamento a casco nu o armador disponente ndo podera
colocar o navio "off hire" (fora de contrato), porque nao havera
descumprimento de clausula contratual por parte do proprietario, pois que sua
Unica obrigacdo € a entrega do navio. Podera o proprietario, no entanto,
apenas colocar o navio "off hire" pelo ndo pagamento do "hire" (pre¢co do
afretamento). No contrato de afretamento por tempo o afretador por tempo
podera colocar o navio "off hire" em qualquer hipétese que afete a
navegabilidade ou operacionalidade do navio (deficiéncia de equipamento,
propulséo, etc.);

f) No contrato de afretamento a casco nu o dono do navio jamais sera

responsabilizado por eventual avaria a carga perante o embarcador ou
consignatario, pois que, sera, sempre, 0 armador ou afretador o
transportador. °

E preciso se observar também que os contratos de afretamento por tempo podem
se resumir a uma viagem especifica, isto €, por um periodo de tempo predeterminado, de um
porto a outro especificados. Assim como a uma viagem redonda, como embarque no porto A,
descarga no porto B, embarque no porto B e descarga no porto A, com um tempo de 90
dias/10 dias mais ou menos.

Existem varios tipos de Contrato de Fretamento por Tempo. No entanto, 0s mais

divulgados e utilizados em formularios padrdo (aprovados pelo BIMCO), séo’®:

a) “Baltime 1939” —E o nome cddigo para o contrato aprovado pelo BIMCO,
[sic] e mais utilizado na regidao do Baltico e que somente em 2001 sofreu uma
pequena atualizacao.

b) “NYPE” — E o nome codigo para o contrato de afretamento por tempo
aprovado pela "New York Produce Exchange", em 1946. Houve uma revisao
em 1981 e a mais recente é de em 1996; Apesar do NYPE — 1946 nao ser
um contrato aprovado pela BIMCO ela oferece atualmente em sua pagina na

> DIAS, Steeve Beloni Corréa Dielle. Obrigacdo e responsabilidade nos contratos internac ionais de
fretamentos maritimos e sua aplicagao no direito br asileiro . Curitiba, 2007. P. 55. Disserta¢do (Mestrado em
Direito Econdmico e Social) —Pontificia Universidade Catdlica do Parana. p. 55-57.

76 |bid, p. 57-58.
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internet um modelo computadorizado para que os comerciantes possam
utilizar™.

Pode-se ressaltar as seguintes clausulas comuns aos formulérios padréo acima
mencionados, que estabelecem algumas obrigagbes e responsabilidades das partes no

contrato.

a) Descricdo do navio — descreve, em detalhes, o navio a ser afretado, ou
seja: nome, tonelagem, classe, poténcia de maquinas principal e auxiliares,
capacidade de carga, equipamentos, velocidade cruzeiro, consumo de
combustivel e diesel, etc. Normalmente tais dados séo informados na base
“acerca”, quer dizer, sdo dados com certa tolerdncia para mais ou para
menos, ndo devendo exceder 5%;

b) Periodo de afretamento — € o periodo de utilizagdo do navio. Expresso em
anos, meses e dias (ou uma combinagdo dos trés). Também se utiliza a
expressdo “mais ou menos” ou “minimo” ou “maximo” com relagdo ao
periodo, com o objetivo de determinar-se uma tolerancia;

c) Limites de rotas e utilizacdo — S&o os limites geograficos onde o navio
podera ser utilizado. Também: a especificacdo do tipo de carga que podera
ser transportada (mercadorias legalmente permitidas); especificacdo de
portos e bercos seguros (conforme doutrina internacional); especificacéo de
calado par que o navio “sempre flutue em segurang¢a”; eventual restricdo
guanto ao tipo de carga a ser transportada.

d) Autorizacdo de subafretamento — permite ao afretador subafretar o navio
a terceiro. Porém, do ponto de vista da rela¢do juridica continua — o afretador
— responsavel, perante o armador pelo cumprimento do contrato;

e) Entrega do navio — para que o contrato tenha inicio, necesséria a entrega
do navio em data e horario especificados; em local — estaleiro, porto berco,
ou qualquer outro lugar onde o navio esteja flutuando em seguranca. Devera,
também, e é condicao “sine qua non”, estar em condi¢des de navegabilidade,
além de pronto em todos os aspectos para receber (embarcar e descarregar)
as mercadorias permitidas em contrato;

f) Clausula de cancelamento — permite a rescisao do contrato, pelo afretador,
no caso de ndo apresentacao do navio nas datas estipuladas ou ndo estando
0 navio em condi¢des para cumprir o contrato;

g) Pagamento do “hire” (contraprestacdo pela utilizacdo dos servicos do
navio) — estipula as condicbes de pagamento: local, datas, valores
(normalmente é efetuado mensal ou quinzenalmente e adiantado);

h) “Off hire” (fora de contrato) — especifica as condic6es em que o afretador
estard isento do pagamento do “hire”, quando o navio nao estiver totalmente
a disposicdo do afretador (e.g. em casos de acidente, problemas de
maquinas; docagem, etc.);

i) Deducéo (pecuniarias) do “hire” — permite ou proibe dedug¢des quando do
pagamento do “hire” (e.g. adiantamentos feitos pelo afretador por conta e
ordem do armador; deficiéncia de velocidade do navio, etc.);

77 Baltic And International Maritime Council. Disponivel em: https://www.bimco.org/. Acesso em: 10 fev. 2021.
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j) Retirada (rescisdo) do navio pelo ndo pagamento de “hire” — permite ao
armador retirar o navio (rescindir o contrato) nos caos de ndo pagamento do
“hire”; ou pagamento apés a data estipulada no contrato; ou pagamento
parcial. No entanto, o armador devera natificar expressamente o afretador de
sua intencdo. Se o navio estiver em viagem (com carga), quando da rescisao,
a mesma devera ser terminada e o transporte (normalmente coberto por Bill
of Lading) devera ser executado, pelo afretador, até o final. Na pratica o navio
é reafretrado em niveis de “hire” diferentes;

[) Emprego do navio e nomeac¢éo de agentes — permite ao afretador controlar
o emprego do navio (do ponto de vista comercial) € nomear os agentes nos
varios porto de escala;

m) Assinatura de “conhecimentos de embarque” — determina, expressa ou
implicitamente, quem devera assinar os conhecimentos de embarque; se o
comandante do navio ou o0 agente;

n) Reentrega do navio — quando do término do contrato, determina o local
ou a area onde o navio serd reentregue, ou seja, retornara a posse do
armador (proprietario) nas mesmas condicdes em que foi entregue.

2.4.2.4 Contrato de Fretamento a Casco Nu (Bareboat Charter Party)

Contratos de Fretamento a Casco Nu (Bareboat ou Demise Charter Parties) sdo
aqueles que se caracterizam pela utilizacdo (arrendamento) do navio, por tempo determinado,
em que o proprietario dispde de seu navio ao afretador a casco nu, o qual assume a posse e
0 controle do navio mediante retribuicAo — hire — pagavel em intervalos determinados
durante o periodo do contrato. E um contrato de utilizacio do navio.

O navio é tomado em afretamento desprovido de comandante, tripulacdo e de
demais itens inerentes a navegacao. Isso quer significar que o comandante e, as vezes,
alguns tripulantes (chefe de maquina principalmente) poderdo ser indicados pelo proprietario,
porém contratados, controlados e, por consequéncia, empregados pelo afretador a casco nu.

Tem-se, pois, as seguintes partes na relacdo contratual: de um lado o proprietario
do navio — pessoa fisica ou juridica, em nome de quem a propriedade da embarcacao é
inscrita na autoridade maritima e, quando legalmente exigido, no Tribunal Maritimo (no caso
do Brasil, ha necessidade de inscricdo no Tribunal Maritimo); do outro lado, o afretador a
casco nu, pessoa fisica ou juridica, que, muito embora ndo seja o proprietario do navio, arma
e detém o total controle do navio (gestbes nautica, de pessoal e comercial), assumindo a
posicao de armador disponente (armador beneficiario). Dessa forma, ele devera tomar todas
as providéncias como se fosse o proprietario (contratar seguros de casco, maquina, P&l Club,
etc.), além de poder direcionar o navio para qualquer parte, observadas as normas

internacionais de seguranca e salvaguarda da vida humana no mar.
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E preciso se destacar também a importancia do Contrato de Afretamento a Casco
Nu em eventual relacdo com terceiros e suas consequéncias, como nos exemplos citados a

seguir, entre os varios existentes.

a) Nos casos de danos causados ao navio: a responsabilidade do afretador a casco nu
sera aquela do direito civil, que regem os contratos, e decorrentes dos estritos termos
do contrato em questao;

b) Quanto aos fretes gerados pelo navio durante o periodo do contrato: o proprietario
do navio, por ndo ter a posse do mesmo, nao tera direito aos fretes. Estes sdo do
afretador a casco nu;

¢) Pelos atos do comandante e tripulagdo: o proprietario do navio ndo é responsavel,
perante os embarcadores e /ou consignatarios, posto que, sdo eles prepostos do
afretador a casco nu;

d) Os conhecimentos de embarque (Bill of Lading) assinados pelo comandante
vinculam o afretador a casco nu e ndo o proprietario, e o afretador a casco nu €, para
todos os efeitos o transportador das mercadorias;

e) Nos casos de colisdo ou abalroagdo pelo navio: respondera o afretador a casco nu
perante terceiros (e da mesma forma perante o proprietario). '8

E importante se salientar também que, nos contratos de fretamento a casco nu,
nem sempre o fretador é o armador e o afretador € o dono da carga. Nesse tipo de contrato,
muitas vezes, o fretador € o préprio banco que financiou a construcdo do navio. Desse modo,
a responsabilidade de armar e de preparar o navio recai sobre o afretador. Pode ocorrer ainda
que o afretador realize um contrato de subfretamento a uma terceira parte e, nesse caso, ele

serd o afretador em um contrato e o fretador em outro,” isso implica custos.

2.4.2.5 Contrato de Fretamento a Casco Nu (Demise Charter Party)

O Contrato a Casco Nu também chamado de Demise Charter Party ou Charter by
Demise é uma variacao do Bareboat Charter, como exposto na se¢éo acima.

E interessante se frisar que esse contrato apresenta uma clausula em que o
proprietario assume a administragdo do navio. Nesse caso, o afretador paga um valor anual
como taxa de administracdo e o dono do navio € que ir4 arma-lo e preparé-lo para as viagens.

No que diz respeito as instrugdes para operacgao, estas sdo transmitidas pelo afretador, mas

8 DIAS, Steeve Beloni Corréa Dielle. Obrigacdo e responsabilidade nos contratos internac ionais de
fretamentos maritimos e sua aplicagcdo no direito br asileiro . Curitiba, 2007. Dissertacdo (Mestrado em Direito
Econdmico e Social) Pontificia Universidade Catélica do Parana. p. 61.

 VIEIRA, Guilherme Bergmann Borges. Regulamentacdo no comércio internacional : aspectos contratuais e
implicagdes praticas. Sdo Paulo: Aduaneiras, 2002, p 75.
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o dono do navio é que ira indicar o capitdo, os oficiais e os tripulantes e providenciar vistorias,
inspecdes, reparos e manutencoes.

Carlos Rubens Caminha Gomes®® explica que esse tipo de contrato existe para
suprir a necessidade de empresas que nao desejam aumentar seu quadro de funcionarios e
preferem entregar a administracdo ao proprio dono do navio em vez de concedé-la a uma
companhia administradora externa.

No Contrato de Afretamento a Casco Nu (Bareboat Charter Party), s6 existe um
contrato de aluguel. Ja, no Contrato Demise Charter Party, ha um contrato de aluguel e um
contrato de administracdo da embarcacao.

Contudo, qualquer que seja a forma de utilizacdo do navio, ha a demonstracdo de
pouca viabilidade negocial em termos de clausulas contratuais, sobretudo no que tange as
questdes juridicas relacionadas a responsabilizacao civil contratual.

Desse modo, cumpre se destacar o estudo dos contratos-tipo (Charter Parties),
uma vez que se mostram pontos essenciais para a compreensao posterior do entendimento
vetusto, mas ainda presente, da aplicacdo da limitacdo da responsabilidade civil contratual
(em favor dos shipowners e, em contrapartida, em prejuizo aos comerciantes exteriores

brasileiros).

2.5 DOS CONTRATOS-TIPO (CHARTER PARTIES)

Conforme j& analisado, a Carta-partida, conhecida e empregada por sua
expressao na lingua inglesa como Charter Party (ou, no plural, Charter Parties), trata-se do
documento principal que representa o contrato de fretamento e estabelece as relactes
juridicas entre o fretador e o afretador.

Sob o ponto de vista da legislagdo nacional, tem-se que a expresséo “charter
party” se refere ao Contrato de Fretamento ou afretamento de todo um navio. J& o contrato
ou apolice de fretamento denomina-se Contract of Affreightment.8

Os contratos-tipo, dos quais se inserem como exemplo maior os contratos de
ades&o®, sdo contratos padronizados e reconhecidamente inseridos em uma sociedade de
consumo, em que a porcentagem da populagcdo mundial que consome exclusivamente aquilo
gue produz é infima e em que mais de 93% de toda mercadoria no mundo € transportada por

frotas mercantes®s.

80 GOMES, Carlos Rubens Caminha. Direito Comercial Maritimo : teoria, pratica, formularios. Rio de Janeiro: Rio,
1978, p. 506.

81 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed., atual., ver. e ampl.. Rio de
Janeiro: Renovar, 2014, p. 250.

82 GONCALVES, Carlos Roberto. Direito Civil brasileiro:  contratos e atos unilaterais. 17. ed. Sdo Paulo Saraiva,
2019.v. 3.

83 Dados da Organizacédo Mundial do Comércio — OMC e da International Maritime Organization — IMO.
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Portanto, nessa sociedade de consumo, figuras como a do transportador, do
comerciante, das empresas intermediarias de exportacdo, das redes de seguro, dos
shipowners (donos dos navios), dos consumidores, entre outras, mostram-se essenciais para
a realizacdo e a movimentacg&o da vida em sociedade, assim como mostram-se interessadas
na padronizag&o dos contratos.

Nesses contratos-tipos, as clausulas padronizadas sdo conhecidas usualmente
por clausula Paramount ou New Jason Clause. De acordo com a legislacdo estrangeira, elas
podem ser entendidas como aquelas clausulas que dispbem sobre as regras aplicaveis ao
pais a que pertencem.

A respeito das clausulas Paramount, Paulo Henrique Cremoneze Pacheco explica

que:

Das inimeras clausulas que pode conter um Conhecimento de Embarque, a
mais importante para as definicbes do estudo aqui redigido é a Clausula
Paramount também conhecida como clausula principal. Ela é a que determina
a legislacao que sera aplicavel, geralmente um dos regimes convencionais —
Convencao de Bruxelas para a Unificacdo de Certas Regras em Matéria de
Conhecimento de Embarque (1924, Regras de Haia), as Regras de Haia-
Visby, as Regras de Hamburgo, a COGSA 1936 (EUA) — ou um regime
estatal. Usualmente figuram como a primeira clausula dos Conhecimentos de
Embarque.

Ha clausulas Paramount que elegem mais de um regime para as diferentes
partes do contrato, levando a cabo o que é chamado de dépecage ou
fracionamento do contrato. 8

Assim, ao que parece, torna-se dificil a tentativa de negociacdo e de insercéo de
diferentes clausulas contratuais entre as partes contratantes que possam aumentar a
responsabilidade do armador/transportador.

Por mais que possa haver negociacao do contetdo das clausulas, ja se salientou
aqui que os contratos-tipo (Charter Parties) regem temas que encontram suas bases juridicas
nas principais convencgdes internacionais sobre o assunto: as Regras de Haia-Vishy, as
Regras de Hamburgo e as Regras de Roterda.

Nesse sentido, pode-se afirmar a existéncia de assimetria substancial entre as
partes em favor dos donos de navios (shipowners) e, por via de consequéncia, em desfavor
do exportador de mercadorias.

Veja-se que o poder politico e estratégico dos shipowners, no uso das clausulas
leoninas nos contratos de adeséo, bem como nas abordagens aos Estados e na forca para

gque estes se movam e realizem tratados internacionais em vantagem ao poder, é reconhecido

8 PACHECO, Paulo Henrique Cremoneze. DO TRANSPORTE MARITIMO: ELEMENTOS IMPORTANTES AO
SEGURO. DE CARGA TRANSPORTADAS VIA MARITIMA. Disponivel em:
<https://www.ibds.com.br/artigos/DoTransporteMaritimo.pdf>. Acesso em: 20 abr 2020.
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pela doutrina, segundo a qual o regime protetivo em prol dos transportadores maritimos
acarreta situacdo sem saida — uma “missdo quase impossivel” (tour de force), como
denominaram Osvaldo Agripino de Castro Junior e Norman Augusto Martinez Gutiérrez® —,
em que a possibilidade de negociacdo das clausulas contrativas, fulcradas nas principais
convencdes internacionais regentes sobre o tema, é praticamente nula.

Acrescenta-se também que, seja no ambito internacional, seja na esfera interna,
malgrado a assimetria entre as partes, os contratos de Direito Maritimo ndo possuem — regra
geral — protecdo ou incidéncia das regras consumeristas sobre as relagdes juridicas
travadas, valendo, portanto, as normas internas e internacionais civilistas que regem o tema.

De modo geral, os contratos-tipo mais comuns na pratica comercial que podem
ser citados variam conforme o tipo: Bills of Landing, Voyage Charter Parties, Asbatankvoy e
Time Charter Parties.

Dos contratos do tipo Bills of Lading Contracts os contratos-tipo mais comuns sdo
o Conlinebill 2000 e Congenbill 2007.

Dos contratos do tipo Voyage Charter Parties, 0os contratos-tipo mais comuns sdo
0 Gencon 1994. Nas relagcbes comerciais petroleiras, os contratos-tipo Asbatankvoy, do
ambito da BIMCO, mostram-se 0os mais utilizados.

Por fim, quanto aos contratos-tipo Time Charter Parties, o destaque fica para o
NYPE 1993 e o NYPE 2015.

Marco Antonio Moysés Filho classifica como principais os standard forms e suas
clausulas, conforme afretamento por viagem, afretamento por tempo, afretamento a casco nu,
afretamento por volume e afretamento no mercado liner®®.

Mais especificamente, foram analisados alguns contratos de fretamento (Charter
Parties), os principais da Baltic and International Maritime Council (BIMCO) e da The Grain
and Feed Trade Association — Associacdo Comercial de Graos e Alimentos (GAFTA), que

sdao0%":

e oTanker Voyage Charter Party (ASBAGASVOY), consistente em um contrato
de fretamento destinado ao comércio petroleiro de autoria conjunta de BIMCO
e ASBA;®

8 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 114.

8 MOYSES FILHO, Marco Antdnio. Contratos de afretamento de navios : atualizado de acordo com as regras
da ANTAQ de 2016 e o Novo Cédigo de Processo Civil. Curitiba: Jurua, 2017, p. 287-469.

87 Contratos-tipo disponibilizados publicamente pela BIMCO, GAFTA e outras instituicdes, conforme referenciado.
88 PBaltic and International Maritime Council. Contracts and clauses : ASBAGASVOY. Disponivel em:
https://www.bimco.org/contracts-and-clauses/bimco-contracts/asbagasvoy. Acesso em: 20 abr. 2021.
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e 0 BALTIME 1939 (as revised 2001), consistente em um formato padréo de
Charter Party e uma das formas mais antigas utilizadas pela BIMCO. Foi
emitido pela primeira vez em 1909. A Ultima edi¢do desse contrato € Baltime
1939 (revista em 2001)8°;

e 0 Tanker Voyage Charter Party — ExxonVoy 84;

« 0 FERTICON 2007, consistente em um formato padrédo de Charter Party da
BIMCO para fretamento de fertilizantes padrdo. Trata-se da Ultima edicdo

desse contrato-tipo®;

e 0 GENCON 1994, consistente em um formato padrdo de Charter Party da
BIMCO que pode ser usado para variados negdcios contratuais do Direito

Maritimo®*;

« 0 NYPE 2015, consistente em um formato padrdo de Charter Party mais
amplamente utilizado no setor de carga seca. O NYPE 2015 foi desenvolvido
em cooperacgdo entre a BIMCO, a Association of Shipbrokers and Agents
(ASBA) e a Singapore Maritime Foundation (SMF)%;

e 0 Contrato n. 45, do GAFTA ao Brasil®®;

e 0 Contrato n. 47, do GAFTA para a entrega de mercadorias pelas vias

hidrogréaficas nos interiores da Europa Central e Oriental®*;

89 |d. Contracts and clauses : BALTIME 1939 (as revised 2001). Disponivel em: https://www.bimco.org/contracts-
and-clauses/bimco-contracts/baltime-1939-as-revised-2001. Acesso em: 20 abr. 2021.

9|d. Contracts and clauses : FERTICON 2007. Disponivel em: https://www.bimco.org/contracts-and-
clauses/bimco-contracts/ferticon-2007. Acesso em: 20 abr. 2021.

91|d. Contracts and clauses : GENCON 1994. Disponivel em: https://www.bimco.org/contracts-and-clauses/bimco-
contracts/gencon-1994. Acesso em: 20 abr. 2020.

92|d. Contracts and clauses : NYPE 2015. Disponivel em: https://www.bimco.org/contracts-and-clauses/bimco-
contracts/nype-2015. Acesso em: 20 abr. 2021.

BINGLATERRA. The Grain and Feed Trade Association. Contract n. 45 . 1 set. 2018. Disponivel em:
https://www.gafta.com/write/MediaUploads/Contracts/2018/45_2018.pdf. Acesso em: 20 abr. 2021.

94 1d.. Contract n. 47 : contract for the delivery of goods by inland waterways central and eastern europe. 1 abr.
2012. Disponivel em: https://www.gafta.com/write/MediaUploads/Contracts/2012/47.pdf. Acesso em: 20 abr. 2021.
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« eoContrato n. 64, do GAFTA. Contrato geral de graos a granel com utilizag&do

dos termos FOB (Incoterms 2010)%.

Com efeito, em todos esses contratos analisados, constam clausulas

padronizadas que ndo permitem margem de negociacdo e que delimitam um regime de

by

responsabilizagdo civil especifico, além de recorrerem a legislagdo estrangeira ou a
arbitragem como regra geral.

Destacam-se as seguintes clausulas mencionadas nesses contratos-tipo, que
demonstram essa auséncia de poder de negociacdo, malgrado as partes possuirem igualdade

em termos legais:

Contrato do Tipo Voyage Charterparties

Gencon 1994 : clausula 2: Owner responsibility clause
Art. 12: General average clause

Art. 19: law and arbitration clause (usa lei inglesa)

Contrato-tipo Asbatankvoy:

19 general exemption clause

clausula 20: (i) clause paramount
clausula 20: (i) Jason Clause

clausula (V): Limitation of liability clause

Contrato do tipo Time Charter Parties

NYPE 93

clausula 21: exceptions

clausula 31: protective clauses

clausula 31: (a) clause paramount

clausula 31: (c) new jason clause

clausula 45: (arbitration a — New York or b — London)

Inter club agreement 1996 e shelltime 4

Clausula 27: exceptions
Clausula 37: new jason clause
Clausula 38: clause paramount
Conforme se verifica, esses contratos de fretamento ndo permitem discussdes de
clausulas, sendo contratos-tipo e contratos de adesdo, em que constam clausulas que
remetem a limitacdo da responsabilidade civil,b, com base nas principais convencdes
internacionais ou em entendimento a ser fixado em arbitragem, excluindo a competéncia do
Brasil em julgar e, ao revés, aplicando a legislagéo estrangeira (via de regra, consistente na
legislacéo inglesa).
Contudo, aqui, ndo ha relacdo de consumo presente. Com efeito, a figura juridica

do consumidor e a aplicacdo do microssistema de tutela consumerista € facilmente alvo de

% |d.. Contract n. 64 : general contract for grain in bulk/Fob terms. 1 abr. 2012. Disponivel em:
https://www.gafta.com/write/MediaUploads/Contracts/2012/64.pdf. Acesso em: 20 abr. 2021.
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confusbes e de intensas discussdes na esfera interna, podendo trazer consequéncias
juridicas as partes do transporte maritimo de mercadorias, que ndo se adequariam
propriamente aos ditames do Cdadigo de Defesa do Consumidor, mas que culminam por ter
de arcar com consequéncias juridicas derivadas da ndo aplicacdo ou do afastamento desse
diploma legal.

Por outro lado, como observa Marco Anténio Moysés Filho, os contratos-tipo,
padronizados, facilitaram o comércio internacional em termos de celeridade, agilizando a
negociacdo entre fretadores e afretadores®, o que veio a calhar na sociedade globalizatéria
e em rede, caracterizada justamente pelo maior afluxo, em menor espaco de tempo e de
distancia (ou seja: sem a necessidade de se deslocar fisicamente para realizacao de negocios
contratuais) e de relacbes comerciais internacionais, envolvendo transporte de mercadorias
pela via multimodal®’.

Assim, por exemplo, € possivel se realizar contrato para fins de afretamento ou de
frete de mercadorias apenas pelo telefone ou pela internet, entre outros meios eletrénicos, em
aceitacao a contratos-tipos previamente estabelecidos.

N&o obstante, com a padronizacdo e o aumento dos contratos de adeséo, a
incidéncia de negociacdo dos termos contratuais parece ser quase nula e de dificil obtencéo
de resultados a curto prazo. Isso porque, conforme j4 verificada, a questao dos contratos-tipo
presentes no Direito Maritimo demonstram a problemética da autonomia da vontade das
partes, considerada principio basilar tanto da propria nogcao de contrato quanto de institutos
como o da Arbitragem®,

Nesse sentido, nunca é demais se recordar que, na formagédo de um contrato, as
partes buscam enumerar todas as consideracdes possiveis para que se evite a inexecugao
contratual em situacdes adversas a vontade de cada uma das partes, isto €, para que
simplesmente a vontade das partes prevalec¢a, conforme lembram Vladmir Oliveira da Silveira
e Salete de Oliveira Domingos®®.

Ora, o Principio da Autonomia da Vontade consiste no poder de se estipular
livremente, como melhor convier, mediante acordo de vontades, a disciplina de seus
interesses, suscitando efeitos tutelados pela ordem juridica, envolvendo, além da liberdade

de criacéo do contrato, a liberdade de contratacdo ou ndo contratacdo, de escolha do outro

9% MOYSES FILHO, Marco Antdnio. Contratos de afretamento de navios : atualizado de acordo com as regras
da ANTAQ de 2016 e o Novo Cadigo de Processo Civil. Curitiba, Jurua, 2017, p. 470.

97 CASTELLS, Manuel. A sociedade em rede . Tradugdo Roneide Venancio Majer. 19. ed. Sdo Paulo: Paz e Terra,
2018.

9 Consulte mais a respeito na se¢éo “1.2 0S CONTRATOS INTERNACIONAIS E O PRINCIPIO DA AUTONOMIA
DA VONTADE".

9 DOMINGOS, Salete de Oliveira; SILVEIRA, V. O. Os riscos nos contratos internacionais: a clausula de hardship
e a probabilidade. In: Adriana Silva Maillart; Simone Gasperin de Albuquerque (Org.). Direito do Comércio
Internacional : atualidades e tendéncias. Curitiba: Jurua, 2015. p. 13-32.
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contratante e da fixacdo do contetdo do contrato; acdes essas limitadas pelas normas de
ordem publica, pelos bons costumes e pela reviséo judicial dos contratos.

Contudo, nos contratos-tipo de Direito Maritimo, conforme analisados e a exemplo
maior das clausulas usadas nas Charter Parties, ndo hd margem para negociacao ou escolha:
ou a parte resta de acordo com o contrato padrdo ou, ao reves, nao realiza 0 negdcio juridico
pretendido.

A respeito da responsabilidade civil, das clausulas padronizadas de limitacao de
responsabilizacdo civil contratual e do correlato valor da indenizacdo em situacdes de
sinistros, faz-se necessario mencionar também que este trabalho desvela tais argumentos e
clausulas em sec¢do prépria, uma vez que se trata do objeto principal de estudo da pesquisa
realizada.

Em todo contrato de transporte e de fretamento, seja sob clausulas padronizadas
ou negociadas livremente, tem-se que as partes deverdo observar as obrigacdes contratuais
e cumprir o contrato pontualmente, ou seja, em sua integralidade, ponto a ponto, como se

expde a seguir.

2.6 OBRIGACOES DAS PARTES NOS CONTRATOS DE FRETAMENTO

As regras relacionadas as obriga¢gfes das partes nos contratos de fretamento
maritimo estdo albergadas tanto em normas legais como em normas costumeiras, de
aplicacao cotidiana e reconhecida como direito no &mbito comercial internacional.

Além disso, sdo obrigacdes que podem encontrar previsdo expressa no contrato
internacional firmado ou serem obrigacdes consideradas implicitas, mas aplicaveis no Direito
Internacional Maritimo Privado e, sobretudo, reconhecidas no ambito do Direito

Consuetudinario (Common Law).

2.6.1 Obrigacdes gerais

O armador esta obrigado ao transporte de mercadorias desde o porto de origem
até o de destino, encerrando sua obrigacdo com a entrega da mercadoria ao consignatario
dos bens.

Para inUmeros autores, como Juan Hernandez Marti, a obrigacdo do transportador
das mercadorias pode ser dividida em trés fases: antes da mercadoria ser embarcada, durante

a viagem e depois da descarga da mercadoria.

A. — Obrigacdes antes de iniciar a viagem:
A.1 — Obrigacbes em relacdo aos meios de transporte



71

A.1.1 — A navegabilidade do navio: 1%

A primeira obrigac&o que se verifica no Contrato de Transporte € a obrigacdo em
relacdo aos meios de transporte, ou seja, é a responsabilidade sobre a navegabilidade do
navio. Esta equivale a capacidade do navio em cumprir a viagem a que estd comprometido
em executar. Juan Hernandez Marti declara também que o conceito de navegabilidade é um
conceito relativo mas ndo abstrato, por que este conceito refere-se a execucdo de um
transporte maritimo concreto, compreendendo um duplo aspecto: “a) A capacidade do navio
para realizar a navegacgéo que se pretende; b) A capacidade da embarcagéo de transportar
as mercadorias a que se comprometeu.” 12O primeiro aspecto apresentado por Marti significa
que o navio deve ser capaz de navegar, de executar a viagem na forma convencionada,
afrontando os perigos previsiveis segundo 0s mares e a €época em que a havegacao se efetua.

Ja a capacidade do transporte, exposta pelo autor, significa, em primeira instancia, que
0 navio é forte o suficiente e esta adequadamente equipado para transportar o tipo especifico
de carga com a qual se comprometeu e que seu carregamento deve ser embarcado de tal
forma que siga seguro durante todo o periodo da viagem e, em segundo lugar, significa que
0 navio esta equipado ndo sO para transportar a carga, mas também para prevenir a

deterioracdo da mercadoria durante a viagem.

A. ObrigacBes — antes da viagem
A.1 ObrigagcBes em relacdo ao navio
A.1.1 navegabilidade
A.2 — Obrigacdes em relagdo as mercadorias
A.2.1 — embarque da mercadoria
A.2.2 — estiva
A.2.3 — transporte
B. Obriga¢Ges durante a viagem
B.1 Seguir a rota e os desvios licitos
B.2 Atos de conservacao da mercadoria
B.3 O transbordo da mercadoria para outra embarcagéo
C. Obrigacdes depois da viagem
C.1 Desestiva e desembarque da mercadoria
C.2 Permanéncia da obrigacao de custddia das mercadorias
D. Entrega da mercadoria ao consignatério

O Contrato de Transporte Maritimo cria obrigacdes para 0s contratantes em uma
relacdo bilateral, ou seja, em que h& direitos e obrigacdes reciprocas entre as partes

contratantes.

100 MARTI, Juan Hernandez. Contrato de transporte maritimo de mercancias . Valencia: Cel. Mar, 1984, p. 102.
101 |pid., p. 103.
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E importante se perceber que ndo existe uma identidade das partes contraentes
no Contrato de Transporte Maritimo e no Contrato Internacional Principal, que normalmente é
um Contrato de Compra e Venda Internacional que requer o transporte e deslocamento das
mercadorias. Entretanto, € no Contrato de Compra e Venda de Mercadorias — ou seja, 0
contrato principal —, que se define quem devera proporcionar o transporte. E comum se
vislumbrar nos contratos de compra e venda clausulas que determinam obrigac¢fes, tais como
os INCOTERMS FOB, CIF, DDP, entre outros, em que se determina se o comprador ou o
vendedor (exportador/importador) vai cumprir a obrigacao de providenciar o transporte.

E ai que uma dessas partes vai figurar no Contrato de Transporte assumindo a
posicao de cliente do transportador, comprometendo-se a cumprir determinadas obrigacdes.

A depender do tipo de Contrato de Transporte, o cliente sera chamado de
afretador. Este também é chamado de carregador, embarcador ou expedidor e possui as

seguintes obrigacdes essenciais:

A. entregar a mercadoria para ser transportada;

B. carregar e descarregar as mercadorias no prazo convencionado
(conforme disposi¢éo do artigo 590 do Cédigo Comercial Brasileiro)
Art. 590. O fretador € obrigado a ter o navio prestes para receber a
carga, e o afretador a efetua-la no tempo marcado no contrato.

C. Pagar o frete (art. 567), preco do transporte, a ndo ser que haja
estipulagdo em contrdrio e essa obrigacdo figue a cargo do
destinatario da mercadoria.

D. acondicionar de forma correta e segura as mercadorias, sob pena
de recusa; 192

E. Declarar a natureza e o valor das mercadorias entregues em
envoltdrios fechados, podendo o transportador verificar seu contetdo.

Em relac&o ao transportador (fretador), este obriga-se a:

A. colocar o navio a disposicao do afretador, em condi¢des de receber
a carga e navegar;'?® (Cédigo Comercial artigo 590)

B. Receber as mercadorias a bordo do navio na data e local
estipulados e arrumé-las. O termo arrumar a carga significa fazer a
estiva.®* O capitdo responde pela ma estivacdo, mesmo que exista no
contrato clausula que obrigue o afretador(embarcador) a executar o
servico de estiva; essa clausula normalmente significa que o afretador
devera pagar pelo servico de estiva. Mas compete ao capitdo o dever
de fiscalizar o servico dos estivadores. A responsabilidade é do

102 O art. 49 do regulamento do decreto 51.813/63 dispGe acerca dos casos de mal acondicionamento das
mercadorias.

103 No Brasil, a navegabilidade do navio e suas condicdes técnicas sdo aferidas mediante o certificado de
navegabilidade expedido pela Capitania dos Portos.

104 A estiva deve ser feita distribuindo-se corretamente o peso dentro do navio e proceder com celeridade no
embarque e desembarque das mercadorias nos diversos portos da rota, buscando evitar perda de tempo.
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capitdo e consequentemente também daquele a quem estiver
subordinado dependendo do tipo de contrato de fretamento podendo
ser o dono do navio ou o armador.

C. Emitir o conhecimento de embarque.%

D. Transportar as mercadorias dentro do prazo estipulado e conserva-
las durante a viagem.

E. Seguir o itinerario ajustado para o transporte da mercadoria, sob
pena de responder pelos riscos, inclusive os que caberiam ao
remetente, a ndo ser que o caminho ajustado estiver impedido ou
oferecer perigo. (CCOM artigo 101, atualmente revogado pelo CC.
mas que néo fora tratado por ele.)

F. Consertar o navio quando for necessario.

G. Entregar a mercadoria no tempo e lugar convencionados

H. aceitar a variagdo de variacdo de consignacao

I. Permitir o desembarque em transito da mercadoria mediante
apresentacao de conhecimento de embarque.

Em relacdo ao destinatario das mercadorias (apresenta-se no contrato
normalmente como consignatario dos bens), que apesar de ndo fazer parte como integrante
do Contrato de Transporte nele figura como parte necesséria para sua execucao. Seu
consentimento ndo é indispensavel para a formacéao do contrato, mas, anuindo quanto a este,
prende-se aos seus efeitos.

As obrigac8es do consignatario sao:

A. receber a mercadoria;
B. pagar o frete;

C. entregar o conhecimento de embarque.

2.6.2 Obrigacbes gerais implicitas em um contrato d e afretamento de acordo com a

Commom Law

O Commom Law ou Direito Comum € o sistema adotado pelos paises anglo-
saxdes, em que a principal caracteristica é que a regra geral é produzida a partir de caso
concreto. Ou seja, ele se baseia mais na jurisprudéncia do que na lei. Em oposicéo ao Direito
Comum, ha o Direito Civil (Civil Law), adotado no Brasil e em varios outros paises, no qual a
caracteristica principal origina-se da regra geral para avaliar o caso concreto. Em outras
palavras, baseia-se primariamente na lei.

Até hoje, o Direito Maritimo, por ser antigo e ter sofrido bastante influéncia do
Direito Inglés, apresenta muitas caracteristicas do Commom Law, principalmente pela

antiguidade das cortes inglesas e porque os muitos dos principais casos judiciais envolvendo

105 Art.110 do Cadigo Comercial.
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incidentes maritimos ocorreram em tribunais ingleses, onde os costumes nauticos tinham e

tém forte valor decisorio.

2.6.2.1 Navegabilidade do navio (Seaworthiness)'%®

Em todos os contratos de afretamento existe uma implicita obrigacdo de se
fornecer um navio capaz de navegar, apropriado para suportar os riscos da viagem, 0s perigos
do mar e outros riscos incidentes que, em caso de necessidade, 0 navio tenha que ser exposto
no curso da viagem. Na maioria dos contratos de fretamento, essa situacéo € ainda reforcada
por uma regra expressa, tal como o preambulo do New York Produce Exchange — NYPE —
19467 que declara que o navio deve estar firme, rigido, forte e preparado em todos os
sentidos para o0 servico.

Conforme os ensinamentos do caso The Agcuacharm, seaworthines “connotes an
inherent quality with which the unit comprising vessel and cargo is invested. So long as that
unit maintains a constant character, that quality remains inherent in it.”1%

Deve se notar ainda que a obrigacdo cobre ndo apenas a condicao fisica da
embarcacdo, mas também a competéncia e a adequacdo da tripulacdo, a quantidade
necessaria de combustivel e outros suprimentos e 0s equipamentos necessarios para o
transporte apropriado da cargal®.

Ainda se esclarecendo o sentido de navegabilidade, pode-se citar o importante
caso Hong Kong Fir Shipping Co. Ltd v. Kawasaki Kisen Kaisha (1961)!° em que essa
obrigacdo inclui o bom funcionamento de todas as partes do casco, do maquinéario, das
galerias e do equipamento da tripulacéo.

Conforme as palavras do Professor Stephen Girvin!!!, apesar de, as vezes, o
conceito de navegabilidade possuir uma conotacao abstrata, em verdade, ndo a tem e existe
um teste objetivo que pode ser feito para se determinar a navegabilidade.Teste esse que €

objetivo e foi declarado na deciséo do caso Mcfadden v Blue Star Line.

A vessel must have that degree of fitness which an ordinary careful and
prudent owner would require his vessel to have at the commencement of her
Voyage, having regard to all the probable circunstances of it. To that extent

106 Na Common Law, encontram-se casos como HongKong Fir Shipping Co. Ltd v. Kawasaki Kisen Kaisha (1961),
2 Lloyd’s Report, Standard Oil Co. ff New York v. Clan Line Steamers Ltd. 1924., Kopitoff v Wilson (1876) 1 Q.B.D.
377, e Virginia Carolina Chemical Co. V. Norfolk and North American Steam Shipping Co. (1912) 1 K.B. 229 (C.A.).
107 New York Produce Exchange: “tight, staunch, strong and in every way fitted for the service”.

108 Actis Co Ltd v The Sanko Steamship Co Ltd (The Aquacharm) 1982 1 Lloyd’'s Report 7 (CA), 12 (Shaw LJ).

109 WILSON, John F. Carriage of goods by sea. 4. ed. London: Longman, 2001, p. 9.

110 UNITED KINGDOM . Hong Kong Fir Shipping Co. Ltd v. Kawasaki Kisen Kai ~ sha [1961], 2 Lloyd's Report,
1961, p. 478.

111 GIRVIN, Stephen. Carriage of goods by sea .2 ed. Oxford: Oxford University Press, 2011. p. 385.
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the shipowner, as we have seen, undertakes absolutely that she is fit, and
ignorance is no excuse. If the defectexisted, the question to be put is: would
a prudent owner have required that it should be made good before sending
his ship to sea had he known of it? If he would, the ship was not seaworthy
within the meaning of the undertaking. 12

Ou seja, na decisdo do caso, definiu-se que uma embarcacao deve ter o grau de
aptidao e de qualidade que um proprietario comum, cuidadoso e prudente exigiria que sua
embarcacdo tivesse no inicio de sua viagem, tendo-se em conta todas as circunstancias
provaveis. Assim como, que o0 armador assume absolutamente que ela esta bem e a
ignorancia de seu estado nédo é desculpa.

Entretanto, se o defeito existisse, a pergunta a ser feita seria: um proprietério
prudente teria exigido que ele fosse reparado antes de enviar seu navio ao mar se soubesse
disso? Se o fizesse, 0 navio ndo estaria em condicbes de navegar na acepcdo do
compromisso.

Sobre o sistema da Common Law, é importante se salientar que a obrigacédo do
dono do navio em providenciar um navio em boas condi¢Bes de navegabilidade é absoluta e,
no caso de uma quebra de contrato, ele sera responsabilizado independentemente de culpa.
Entretanto, apesar da obrigacdo ser absoluta, ndo se requer do proprietario um navio perfeito
e o termo denota que o navio tem equipamento razoavelmente adequado para 0 uso a que se
destina.

Na l6gica deciséria do Common Law, cada caso deve ser analisado com base nas
caracteristicas especificas atuais e anteriores do navio escolhido, da carga e da viagem
designada.

Em caso de avaria ou de defeito, no caso de existir falta de navegabilidade, o 6nus
da prova nesse sistema do Common Law, é o daquele que alega sua ocorréncia,**® com as
consequéncias derivadas disso. Portanto, a dificuldade do embarcador da mercadoria em
responsabilizar o dono do navio, armador ou aquele que esteja dando ordens ao capitdo, por
possuir a gestdo nautica, é muito grande, posto ser a dele uma tarefa quase impossivel. Essa
constatacgdo fica mais clara quando se verifica o grau de exigéncia das clausulas constantes
nas Charter Parties ou mesmo nas regras das excecdes de responsabilidade das convencdes

internacionais como a Hague-Visby Rules.

2.6.2.2 Atuar com eficiéncia razoavel (Reasonable dispatch)

112 PANAYIDES, Photis M. Principles of chartering , 3. ed. North Charleston: Create Space Independent
Publishing Paltform, 2018. p.73.
113 UNITED KINGDOM . Lindsay v. Klein (The Tatjana) [1911] A.C. 1911, p. 194.
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Uma segunda obrigacao implicita nos contratos de fretamento no sistema juridico
anglo-saxao é a de atuar com uma eficiéncia razoavel, também chamada de Reasonable
Dispatch ou Utmost Dispatch. Quando o contrato ndo dispuser expressamente o tempo exato
para a sua performance, fica implicita a obrigacéo de este proceder dentro do tempo razoavel,
de acordo com as circunstancias de cada caso, preferencialmente no menor tempo possivel.

Em face da amplitude e da falta de precisdo dessa obrigacéo, a jurisprudéncia
internacional tem interpretado a obrigacéo e os julgados e invariavelmente tem disciplinado
que a parte sobre a qual recai a obrigacdo tera a obrigacdo considerada completamente
cumprida independentemente de algum atraso e sempre gue esse atraso € atribuivel a causas
além do seu controle e essa parte ndo tenha agido negligentemente nem racionalmente.'4

Nesse caso, o destinatario final tende a arcar com 0s custos.

2.6.2.3 Obrigacao de nao desviar da rota acordada (Deviation) — Desvio

O dono de um navio, quando est4 operando uma linha ou rota de transporte ou
sob um Contrato de Fretamento, ndo pode efetuar algum desvio na viagem a que se
comprometeu realizar mediante contrato.

Ressalta-se que o desvio é definido como uma intencional e injustificada mudanca
na rota geografica da viagem que foi definida no contrato.

Assim sendo, no caso de um navio comum ou um navio contratado com intengao
especial a uma viagem especifica, essa obrigacéo significa que a lei impde ao armador ou ao
dono da embarcacdo que ele navegue sem desnecessario desvio e dentro do curso
costumeiro e usual.

No caso Reardon Smith Line v Black Sea & Baltic General Insurance Co. (1939)1°,
esta disposto que € a obrigagdo do navio, a qualquer custo, quando velejando por uma viagem
oceanica de um porto para outro, seguir pela rota usual entre os dois portos.

Aspecto esse que foi bem esclarecido por Lord Porter em seu voto:

It is the duty of a ship when sailing upon an ocean voyage from one port to
another to take the usual route between those ports. If no evidence is given,
that route is presumed to be the direct geographical route, but this may be
modified for navigational or other reasons, and, unless a specific route is
prescribed, evidence may be given to show what the usual route is. In some
cases there may be more than one usual route, and the exigencies of
bunkering may require the vessel to depart from the direct route or compel her
to touch at ports at which, if she were proceeding under sail, it would be
unnecessary for her to call. In every case evidence is admissible to show what

114 UNITED KINGDOM. Lord Watson em Hick v Raymond [1893] AC 22, 1893, p 32.
115 UNITED KINGDOM. Reardon Smith Line v Black Sea & Baltic General Ins  urance Co. [1939] 64
LI L. R. 229, 1939.
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is the usual or a usual route, and, if the evidence is sufficient to establish a
practice to follow a particular route, proceeding by that route is not a deviation.

E muito importante se perceber que a rota a ser seguida deve ser, em regra, o
caminho mais curto, de preferéncia em linha reta entre um porto a outro. Entretanto, isso sé
ocorre em situacdes em que é possivel e costumeiro fazé-lo, pois, em inUmeras situacgdes, a
rota usual ndo é a mais curta por questdes de seguranca na navegacao e questdes técnicas,
como abastecimento do navio ou até mesmo quando sao evitadas regiées em conflito ou em
guerra.

Entretanto, h4 situagbes em que o desvio é permitido ou justificavel, como o desvio
feito com o intuito de se salvar vidas humanas. Desse modo, o desvio do navio para se
socorrer outros navios também é permitido se as vidas humanas presentes neste segundo
navio estiverem em risco. Contudo, ndo é permitido o desvio realizado com o simples intuito
de se salvar mercadorias.

O desvio justificavel ficou sedimentado no Direito anglo-saxdo apds a decisdo de
Cockburn C.J. no Caso Scaramanga & Co. v. Stamp & Gordom, em 1880, em que este
declarou que é protegido o desvio com o intuito de se salvar vidas.

Em face da existéncia dessa regra costumeira, muitos contratos de fretamento
trazem, em seu bojo, clausulas que permitem o desvio. Estas sdo chamadas de Liberty
Clauses (clausulas de liberdade) e normalmente permitem que o transportador execute
desvios com o intuito de entrega de mercadorias ou tenha outros objetivos. Entretanto, essa
clausula é interpretada restritivamente pelas cortes internacionais.

E importante se observar que o desvio permitido pela jurisprudéncia internacional
a respeito demonstra que este deve ser feito somente para portos que estdo no curso da
viagem, ou seja, portos que estdo no caminho ou na rota geografica previamente estipulada
em contrato.

A respeito dessa perspectiva, faz-se necessario mencionar também a decisdo
dada pelo Lord Esher, no caso Leduc & Co. V. Ward!'®, em 1888. Nesse caso, 0 havio seguia
do porto de Fiume, na lugoslavia, para o porte de Dunkirk, na Inglaterra. Entretanto, o navio
executou um desvio e foi até o porto de Glasgow, na Escdécia, antes de parar na Inglaterra,
gque é geograficamente mais préxima. O transportador foi considerado culpado pelo prejuizo
causado nas mercadorias.

No Brasil, regra similar é direcionada ao capitdo do navio, que dispem que é
vedado ao capitdo alterar os portos e as escalas da embarcacdo sem causa justificada,

conforme o artigo 509 e 510 do Codigo Comercial.

116 UNITED KINGDOM (UK). Leduc & Co. V. Ward [1888] 20 Q.B.D. 475, 1888.



78

Art. 510. E proibido ao capitdo entrar em porto estranho ao do seu destino; e,
se ali for levado por forga maior (artigo 740), € obrigado a sair no primeiro
tempo oportuno que se oferecer; pena de responder pelas perdas e danos
gue da demora resultarem ao navio ou a carga (artigo 748).

Regra posta, regra aplicada.

2.6.2.4 Obrigacao de nomear um porto seguro (The obligation to nominate a safe port)

Sempre que o afretador tiver o direito de nomear um porto, independentemente
de ser um Contrato de Fretamento por Tempo ou por Viagem, pelo Common Law, ele tera a
obrigacdo implicita de nomear um porto seguro. Na maioria dos contratos, essa obrigacao &
reforcada por uma clausula com o mesmo teor.

John Wilson'?’ cita o exemplo da clausula 2 do contrato padréo Baltime 1939, que
dispbe: “a embarcacdo deve ser empregada em comércios legais para o transporte de
mercadorias legais somente entre portos bons e seguros ou lugares onde o navio pode
permanecer flutuando, sempre a tona.” (traducéo nossa).

A interpretacdo dessa regra costumeira, exemplo de lex mercatoria e que
atualmente compreende a maioria dos contratos de fretamento, teve sua definicao classica
proporcionada pela deciséao do juiz Sellers LJ no caso The Eastern City (caso Leeds Shipping

Co vs Societe Francaise Bunge AS)!8;

Um porto ndo sera seguro a menos que, no relevante periodo de tempo, um
navio especifico possa alcanca-lo, usa-lo e retornar dele, sem, na auséncia
de alguma ocorréncia ou fato anormal, ser exposto ao perigo ao qual ndo
possa ser evitado por uma boa navegacao e experiéncia nautica. (tradugéo
nossa)

E importante se salientar que o periodo de responsabilidade dessa obrigacéo
cobre o periodo integral da utilizagdo do porto pelo navio, bem como do momento em que o
porto entra no navio até o momento de sua saida.

Faz-se mister ressaltar também que essa obrigacédo inclui varios fatores e ndo sé

problemas especificamente relativos ao porto que possam causar dano fisico ao navio, tais

117 WILSON, John F. Carriage of goods by sea . 4. ed. London: Longman, 2001. p 26 et. seq. “The vessel to be
employed in lawful trades for the carriage of lawful merchandise only between good and safe ports or places where
she can safely Lie always afloat.”

118 UNITED KINGDOM . Leeds Shipping Company, Ltd. v. Societe Francaise Bu  nge The Eastern City [1958]
2 Lloyd’s Report. 127, 1958. p. 131. Nas palavras originais: “a port will not be safe unless, in the relevant period of
time, the particular ship can reach it, use it and return from it without, in the absence of some abnormal occurrence,
being exposed to danger which cannot be avoided by good navigation and seamanship.”
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como insuficiente nivel de agua ou a presenca de gelo, ancoradouro rochoso ou a presenga
de bancos de areia em portos de baixo calado!?®.

Existem ainda os riscos de organiza¢gdo da autoridade controladora do porto por
administragdo inadequada, em que possam faltar equipamentos de seguranga adequados,
tais como falta de boias sinalizadoras, luzes de aviso e de sinalizacgéo.

Por fim, riscos meteorol6gicos ou perigos da natureza, como mares congelados
ou revoltos ou a constante presenca de mau tempo'? ou furacdes, assim como riscos de
origem politica, como o surgimento de uma imposi¢ao de bloqueio ou embargo econémico ou
até mesmo a ocorréncia de atos hostis!?!.

Em termos histéricos, a legislacdo patria trazia, de modo tangencial, a obrigacao
do afretador ou carregador em nomear um porto seguro, por meio de uma analise mais

acurada do artigo 607 do Codigo Comercial, segundo o qual:

Art. 607. Sendo um navio embargado na partida, em viagem, ou no lugar da
descarga, por fato ou negligéncia do afretador ou de algum dos carregadores,
ficard o culpado obrigado, para com o fretador ou capitdio e os mais
carregadores, pelas perdas e danos que o navio ou as fazendas vierem a
sofrer provenientes desse fato.

Ao se analisar o artigo 607 do Cédigo Comercial, pode-se concluir que, como a
obrigacao de nomear o porto € do afretador, aquele que toma o navio a frete, se houver danos,
em funcg&o da escolha do porto, as mercadorias de outros carregadores ou do navio ou um
retardamento na viagem e isso causar dano ao dono do navio ou aos outros carregadores,

esses terdo direito a perdas e danos.

Art. 609. Se antes de comecada a viagem ou no curso dela, a saida da
embarcacao for impedida temporariamente por embargo ou forca maior,
subsistird o contrato, sem haver lugar a indenizacdes de perdas e danos pelo
retardamento. O carregador neste caso podera descarregar os seus efeitos
durante a demora, pagando a despesa, e prestando fianca de os tornar a
carregar logo que cesse o impedimento, ou de pagar o frete por inteiro e
estadias e sobrestadias, ndo os reembarcando.

Art. 610. Se o navio ndo puder entrar no porto do seu destino por declaracéo
de guerra, interdito de comércio, ou bloqueio, o capitdo é obrigado a seguir
imediatamente para aquele que tenha sido prevenido na sua carta de ordens.
N&o se achando prevenido, procurara o porto mais préximo que nao estiver
impedido; e dai fard os avisos competentes ao fretador e afretadores, cujas
ordens deve esperar por tanto tempo quanto seja necessario para receber a
resposta. Nao recebendo esta, o capitdo deve voltar para o porto da saida
com a carga.

119 Problema ocorrido no caso The Hermine (1979), publicado em: UNITED KINGDOM. The Hermine [1979]. 1
Lloyd’s Report, 212, 1979.

120 problema ocorrido no caso: UNITED KINGDOM . The Eastern City [1958] 2 Lloyd’s Report 127, 1958.

121 problema ocorrido no caso: UNITED KINGDOM. The Evia (n°2) [1982] 2 Lloyd’s Report 307, 1982.
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Art. 611. Sendo arrestado um navio no curso da viagem por ordem de uma
poténcia, nenhum frete sera devido pelo tempo da detengéo sendo fretado ao
més, nem aumento de frete se for por viagem. Quando o navio for fretado
para 2 (dois) ou mais portos e acontecer que em um deles se saiba ter sido
declarada guerra contra a poténcia a que pertence o navio ou a carga, O
capitdo, se nem esta nem aquele forem livres, quando ndo possa partir em
comboio ou por algum outro modo seguro, devera ficar no porto da noticia até
receber ordens do dono do navio ou do afretador. Se s6 o navio néo for livre,
o fretador pode resilir do contrato, com direito ao frete vencido, estadias e
sobrestadias e avaria grossa, pagando as despesas da descarga. Se, pelo
contrario, s6 a carga nao for livre, o afretador tem direito para rescindir o
contrato, pagando a despesa da descarga, e 0 capitdo procedera na
conformidade dos artigos 592 e 596.

Sobre a obrigacdo de se nomear um porto seguro, também € importante se
mencionar a legislagéo portuaria. Em 2013, com o objetivo de regulamentar a Nova Lei dos
Portos, no Brasil, foi sancionada a Lei n. 12.815, que dispde sobre a exploracdo direta e
indireta pela Unido de portos e de instalacdes portuérias e das atividades desempenhadas
pelos operadores portuérios. Assim como, foi promulgado o Decreto n° 8.033, que
estabeleceu diversos dispositivos para se sistematizar a exploracdo de portos organizados e
de instalagdes portuérias.

Apesar de a Lei n. 12.815/2013 n&o ter mencionado, de modo expresso, a
obrigacdo de nomeacdo de um porto seguro, ela apresenta categorias e conceitos da
atividade portuaria importantes para a verificacdo da seguranca portuaria e, portanto, para a
concretizacdo da obrigacdo implicita ora estudada. Assim, dispde o artigo 2° da referida Lei

com alteracdes e inclusdes oriundas de posteriores leis de 1996 e de 202022

Art. 2° Para os fins desta Lei, consideram-se:

| — porto organizado: bem publico construido e aparelhado para atender a
necessidades de navegacdo, de movimentacdo de passageiros ou de
movimentacao e armazenagem de mercadorias, e cujo trafego e operagdes
portuarias estejam sob jurisdigdo de autoridade portuaria;

Il — area do porto organizado: area delimitada por ato do Poder Executivo
gue compreende as instalacdes portuérias e a infraestrutura de protecao e de
acesso ao porto organizado;

Il — instalacdo portudria: instalacdo localizada dentro ou fora da area do
porto organizado e utilizada em movimentacdo de passageiros, em
movimentacdo ou armazenagem de mercadorias, destinadas ou
provenientes de transporte aquaviario;

IV — terminal de uso privado: instalagdo portuaria explorada mediante
autorizacdo e localizada fora da area do porto organizado;

122 Em 1996, adveio a Lei n. 9.277, que autoriza a Unido a delegar aos municipios, estados da Federacéo e ao
Distrito Federal a administracdo e a exploragdo de rodovias e de portos federais. Ja a Lei n. 14.047/2020 é uma
das normas de combate a pandemia mundial decorrente do coronavirus e dispde sobre medidas temporarias para
enfrentamento da pandemia da Covid-19 no ambito do setor portuario, sobre a cesséo de patios da administragao
publica e sobre o custeio das despesas com servicos de estacionamento para a permanéncia de aeronaves de
empresas nacionais de transporte aéreo regular de passageiros em patios da Empresa Brasileira de Infraestrutura
Aeroportudria (Infraero); e altera as Leis n° 9.719, de 27 de novembro de 1998, 7.783, de 28 de junho de 1989,
12.815, de 5 de junho de 2013, 7.565, de 9 de dezembro de 1986, e 10.233, de 5 de junho de 2001.
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V — estacdo de transbordo de cargas: instalacdo portuaria explorada
mediante autorizacdo, localizada fora da area do porto organizado e utilizada
exclusivamente para operacdo de transbordo de mercadorias em
embarcacdes de navegacao interior ou cabotagem;

VI — instalacdo portuaria publica de pequeno porte: instalacdo portuéria
explorada mediante autorizacdo, localizada fora do porto organizado e
utilizada em movimentacdo de passageiros ou mercadorias em embarcacgfes
de navegacao interior;

VIl — instalacdo portuaria de turismo: instalacdo portuaria explorada
mediante arrendamento ou autorizacdo e utilizada em embarque,
desembarque e transito de passageiros, tripulantes e bagagens, e de
insumos para o provimento e abastecimento de embarcacdes de turismo;
VIl — (VETADO):

a) (VETADO);

b) (VETADO); e

c¢) (VETADO);

IX — concessédo: cessao onerosa do porto organizado, com vistas a
administracdo e a exploracdo de sua infraestrutura por prazo determinado;

X — delegacéo: transferéncia, mediante convénio, da administracao e da
exploragdo do porto organizado para Municipios ou Estados, ou a consorcio
publico, nos termos da Lei n°® 9.277, de 10 de maio de 1996;

Xl — arrendamento: cessdo onerosa de area e infraestrutura publicas
localizadas dentro do porto organizado, para exploracdo por prazo
determinado;

Xl — autorizagdo: outorga de direito a exploracdo de instalacdo portuaria
localizada fora da area do porto organizado e formalizada mediante contrato
de adeséo; e

Xl — operador portuario: pessoa juridica pré-qualificada para exercer as
atividades de movimentacdo de passageiros ou movimentacdo e
armazenagem de mercadorias, destinadas ou provenientes de transporte
aquaviario, dentro da area do porto organizado.

Art. 3° A exploracdo dos portos organizados e instalaces portuarias, com o
objetivo de aumentar a competitividade e o desenvolvimento do Pais, deve
seguir as seguintes diretrizes:

| — expansdo, modernizacdo e otimizacdo da infraestrutura e da
superestrutura que integram os portos organizados e instalagfes portuarias;
Il — garantia da modicidade e da publicidade das tarifas e precos praticados
no setor, da qualidade da atividade prestada e da efetividade dos direitos dos
USUarios;

Il — estimulo & modernizacdo e ao aprimoramento da gestdo dos portos
organizados e instalagdes portudrias, a valorizacédo e a qualificagdo da mao
de obra portuaria e a eficiéncia das atividades prestadas;

IV — promocdo da seguranca da navegacdo na entrada e na saida das
embarcacdes dos portos; (Redacéo dada pela Lei n® 14.047, de 2020)

V — estimulo a concorréncia, por meio do incentivo a participacdo do setor
privado e da garantia de amplo acesso aos portos organizados, as
instalacdes e as atividades portuarias; e (Redagdo dada pela Lei n° 14.047,
de 2020)

VI — liberdade de precos nas operagBes portuarias, reprimidos qualquer
pratica prejudicial a competicéo e o abuso do poder econémico. (Incluido pela
Lei n® 14.047, de 2020)

Portanto, a Lei n. 12.815/2013 trouxe o que se entende por porto organizado e 0s

demais conceitos envolvidos na operacionalizacéo da atividade portuaria.
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Desse modo, ao legislador definir esses conceitos, conforme lembra Osvaldo
Agripino de Castro Junior, as partes restariam condicionadas ao teor do que lhes foi atribuido
explicitamente pela norma juridica!?.

Ora, a Nova Lei dos Portos visou modernizar e aperfeicoar a infraestrutura dos
portos brasileiros, contando, para tanto, com a participacdo do capital privado. Nessa medida,
no artigo 3° da Lei n. 12.815/2013, ha previséo de que “a exploragcdo dos portos organizados
e instalagdes portudrias, com o objetivo de aumentar a competitividade e o desenvolvimento
do Pais, deve seguir as seguintes diretrizes: (...) promo¢do da seguranca da navegacao na
entrada e na saida das embarcacdes dos portos”.

Na mesma perspectiva, apesar do Decreto n. 8.033 ndo mencionar
expressamente a obrigacdo de nomeacao de um porto seguro, € norma que define como sera
realizada a administracdo e a gestdo dos portos, bem como dispbe sobre a realizacdo de
investimentos necessarios aos portos, 0 que € essencial a garantia de seguranca em trajetos
internacionais.

Em termos praticos de porto seguro, apesar dos avancos legais, alguns problemas
da logistica portuaria brasileira — como o alto volume de burocracia, a auséncia de malha
ferroviaria efetiva etc. — remanescem presentes até os dias atuais, o que parece impedir um

real avango econémico do pais.

2.6.2.5 Obrigacao de ndo embarcar mercadorias perigosas

Tal obrigagéo esta presente no Direito Costumeiro da Common Law, que imp&e
ao afretador carregador a obrigacao de ndo embarcar mercadorias perigosas sem notificar o
transportador, armador, as caracteristicas especificas da carga. Também ¢é pacifico o
entendimento de que néo existe a necessidade de notificacdo se o capitdo ou a sua tripulacdo
sabem ou deveriam ter conhecimento de que a carga é perigosal?.

No Common Law, ndo h& definicdo do que é uma mercadoria perigosa, entretanto
seu conceito vem sendo delineado em duas linhas abordagens. De um lado, tem-se o ponto
de vista tradicional, em que mercadorias perigosas sdo aquelas que tém sido catalogadas em
legislacdes ou em sentencas judiciais ou arbitrais.

Certamente, um grande numero de substancias — tais como explosivos ou
materiais radioativos — séo naturalmente inseguros e perigosos e nao seria dificil compilar

uma completa lista de substancias com essas caracteristicas. Pode-se citar, por exemplo, a

123 CASTRO JUNIOR, Osvaldo Agripino de. Direito Portuério e nova regulacdo.  S&o Paulo: Aduaneiras, 2015.
p. 40.
124 WILSON, John F. Carriage of goods by sea. 4. ed. London: Longman, 2001, p. 33.
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secdo 446 do Merchant Shipping Act 1894, que arrola substancias, como vitriol, nafta,
benzina, petréleo, polvora, nitroglicerina, entre outras substancias quimicas ou explosivas.

A mais recente compilacdo de produtos perigosos encontra-se na publicacdo
fornecida pela secdo 1(2) do Merchant Shipping (Dangerous Goods) Regulations, de 1981,
gue define “mercadorias perigosas” por referéncia a qualquer mercadoria classificada no Livro
Azul (Blue Book), o IMDG Code ou qualquer outra publicacdo da Organizagdo Maritima
Internacional (IMO), em que sejam especificadas mercadorias perigosas para transporte pelo
mar. Ressalta-se que a Ultima atualizacdo do Cédigo Internacional sobre Mercadorias
Perigosas é de 2002 e que entrou em vigor em 2004.

A Ultima alteragdo na Convencdao Internacional sobre Seguranca de Vida no Mar
(SOLAS) dispds que, a partir de 2004, as regras do codigo IMDG sao obrigatorias.

Héa também a segunda abordagem sobre onde as cortes de diferentes nacdes tém
definido o conceito em termos bem mais amplos. Sua visdo apresenta uma abordagem mais
abrangente e ndo somente as caracteristicas inerentemente perigosas das mercadorias, mas
também abrangem circunstancias secundarias.

A jurisprudéncia tem entendido que, apesar de uma mercadoria geralmente nao
ser considerada perigosa, isso vai depender da circunstancia em que ela for colocada. Graos,
por exemplo, ndo tém caracteristica perigosa, mas uma situacdo de perigo pode ocorrer se
for permitido que essa mercadoria superaque¢a em transito. Da mesma forma, liquidos
comuns podem causar problemas se vazarem de sua embalagem e produzirem danos em
outras mercadorias ou ao proprio navio'?>,

A opinido do Lord Mustill J. € a de que a caracteristica da substancia apresenta
um importante papel para que se crie uma situagéo perigosa, mas é igualmente importante o
conhecimento do transportador (ou dono do navio) em relacdo as caracteristicas das
mercadorias, o cuidado e as providéncias que ele toma em razdo desse conhecimento!?®.

Em suma, verifica-se que as obrigacbes das partes e do transportador sdo
variadas e consideram, sobretudo, as questdes relacionadas aos riscos da atividade maritima
exercida. Uma vez ndo cumprida as obrigacdes contratuais, passa-se ao campo da
responsabilidade civil contratual, na qual a parte que nao observou o contrato pontualmente
devera ressarcir a parte adversa pelos prejuizos (materiais ou morais).

O ambito da responsabilidade civil contratual, analisado pela Teoria da

Responsabilidade Civil, sera abservado em capitulo préprio para tanto e com enfoque nos

125 UNITED KINGDOM. The Giannis NK [1998] 1 Lloyd’s Rep. 337 (The goods may be dangerous even though
they contitute no risk to the vessel Itself.), 1988.

126 The ‘Athanasia Comninos’ and “Georges Chr. Lemos” QBD (Comm Ct) 21 de dezembro de 1979. Encontrado
em: UNITED KINGDOM. The "Athanasia Comninos" and "Georges Chr. Lemos" Q BD (Comm Ct), 1 Lloyds
Rep 277 at p. 282 [1990].
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estudos da responsabilidade civil do transportador maritimo e nas suas vicissitudes frente a

outras relag@es juridicas contratuais.
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3 DA TEORIA DA RESPONSABILIDADE CIVIL

Analisar a questédo da limitacdo da responsabilidade civil contratual, mote principal
da presente tese, implica se verificar como a regulamentacdo da responsabilidade civil, nos
regimes juridicos doméstico brasileiro e internacional, relaciona-se com o Direito Maritimo e
com o comércio internacional. Afinal as bases juridicas que ddo azo a possibilidade de
limitacdo da responsabilidade ou do valo pago a titulo indenizatério se ddo no ambito da teoria
da responsabilidade civil.

A ideia geral de responsabilizacao civil, seja contratual, seja extracontratual, deita
suas raizes na nocdo da necessidade de responsabilizacdo por parte do agente que
descumpre obrigacdo contratual ou que comete ato ilicito e rechacado pelo Direito em face
da outra parte contratual ou de terceiro!?’.

Nesse caso, a reparagdo se apresenta como situagdo de retorno ao status quo
anterior a ocorréncia do dano ou, quando nao for possivel, uma disposicdo de parte do
patrimdnio para fins de reposicdo das perdas experimentadas ou para compensar 0os danos
morais sofridos. Nas liges de Paulo Lébo, “toda pessoa é dotada de patriménio, até mesmo
0 mais miseravel dos homens™?,

Portanto, a responsabilidade civil consiste na situacdo de se indenizar o dano
moral ou patrimonial causado a outrem em razao de ato proprio ou de fato da coisa ou animal
sob sua guarda, decorrente de inadimplemento culposo, de obrigagéo legal ou contratual ou
imposta por lei'?.

Ressalta-se que o sentido da responsabilidade civil € essencialmente relevante,
mormente em tempos hodiernos, em que se vive em uma sociedade complexa e de consumo,
uma sociedade a que Zygmunt Bauman chama de “sociedade liquido-moderna”, “em que as
condicbes sob as quais agem seus membros mudam num tempo mais curto do que aquele
necessario para a consolidacédo, em habitos e rotinas, das formas de agir™°.

Inserida nessa sociedade de consumo, a porcentagem da populacdo mundial que
consome exclusivamente aquilo que produz é infima, de modo que ndo parece mais

concebivel o retorno ao comércio em uma localizacdo estrita ou sem a consideracdo do

127 CHAVES, Antdnio. Responsabilidade civil. Sdo Paulo: José Bushatsky, USP, 1972, p. 17-36.

128 | BBO, Paulo. Direito Civil: parte geral. Sdo Paulo: Saraiva, 2009, p. 203.

129 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed. atual., rev. e ampl. Rio de
Janeiro: Renovar, 2014.

130 BAUMAN, Zygmunt, Vida liquida. Tradugdo Carlos Alberto Medeiros. 2. ed. Rio de Janeiro: Zahar, 2009, p.
105.
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processo tecnoldgico envolvido®®!. A especializacéo, a qualidade e a variedade dos produtos
tornou isso quase impossivel, o que refor¢ca ainda mais a existéncia e a permanéncia da
sociedade de consumo.

Com efeito, considerando-se a sociedade de consumo atual e seu intimo
relacionamento com o comércio internacional, verifica-se que mais de 93% de toda
mercadoria no mundo é transportada por frotas mercantes. A esse respeito, a presente tese
analisa aproximadamente 75% dos contratos referentes as mercadorias transportadas nesse
comércio internacional*?,

Na mesma linha, sob o prisma juridico e no tocante a disciplina da

responsabilizacao civil, assevera Carlos Alberto Bittar:

(...) a objetivacdo observada na teoria da responsabilidade civil é fruto da
‘complexa organizacdo social’ em que se vive e que conjuga 0s seres
humanos as mais variadas e modernas técnicas nos campos das ciéncias
exatas, humanas e bioldgicas, exigindo o convivio constante com riscos e
perigos que as novas tecnologias podem trazer a sociedade. 133

Dessa maneira, na sociedade, figuras como o transportador, o comerciante, as
empresas intermediarias de exportacdo, as redes de seguro, os donos de navios
(shipowners), os consumidores, entre outras, mostram-se essenciais na realizacdo e na
movimentacdo da vida em sociedade.

Estas, sendo essenciais para a consecucdo da vida social, mostram-se como
atores envolvidos em relacdes privadas, das quais € possivel se ter uma situacdo de
responsabilizacao civil.

O recorte da Teoria Geral da Responsabilidade Civil é dado pela disciplina do
Direito Maritimo, de peculiaridades inerentes em relacdo as variadas formas de
responsabilidade civil.

Nas relagBes travadas entre os principais atores de Direito Maritimo, € imperioso
se notar que a presente tese analisa, com maior atencdo, as figuras dos Estados e do
transportador maritimo de mercadorias, além de circundar outras partes inter-relacionadas

nas relacdes contratuais internacionais. Assim, apesar de se falar da insercdo desses atores

131 Nesse sentido, conforme afirma o teérico Manuel Castells, ndo ha processo de globalizacdo que ndo esteja
atrelado ao advento de novas tecnologias. In: CASTELLS, Manuel. A sociedade em rede . Traducdo Roneide
Venancio Majer. 19. ed. Sao Paulo: Paz e Terra, 2018.

132 Dados da Organizagdo Mundial do Comércio (OMC) e da International Maritime Organization (IMO).

133 BITTAR, Carlos Alberto. Responsabilidade civil : teoria & pratica. 5. ed. Rio de Janeiro: Forense Universitaria,
2005.
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e players em uma sociedade de consumo, a figura juridica do consumidor final, per se, ndo é
o foco maior do presente estudo®.

Observa Carla Adriana Comitre Gibertoni que, no ambito do Direito Maritimo, a
responsabilidade decorre, como regra geral, de situagdes de inadimplemento contratual ou
deriva de acontecimentos aleatérios em virtude de danos por acidentes ou por fatos da
navegacao; a exemplo maior as situacdes de colisbes, abalroamentos, poluicdo, avarias
etc!®,

Contudo, frisa-se, aqui, que situacdes de riscos e fatos da atividade do mar podem
igualmente encontrar previsdo contratual, que passara a regular a forma de reparacédo devida
nas situacoes especificadas no instrumento pactuado pelas partes; previsao tal, inclusive,
bastante utilizada em paises da Common Law.

Nesse sentido, sob o prisma das disposi¢des contratuais atinentes aos riscos da
atividade do mar, o enfoque principal do estudo € a responsabilidade civil contratual, afinal,
“ndo h& contrato, atividade, ato, até mesmo abstencdo, que ndo contenha o germe de uma
responsabilidade criminal ou civil"®6,

Além disso, nesse momento, € necessario se ressaltar a importante diferenciacédo
existente entre as relac¢des juridicas contratuais e os impactos no campo da responsabilizacéo
civil. Isso porque, nos contratos de fretamento, a responsabilidade civil se processa, conforme
regra geral, com base na comprovacgéo da culpa (responsabilidade civil subjetiva), ao passo
gue, nos contratos de transporte maritimo, a responsabilidade civil prescindir4 do fator da
culpa, processando-se objetivamente.

Veja-se, em um primeiro instante, como o Direito, de modo geral, analisa a
responsabilidade do transportador internacional de mercadorias e, posteriormente, qual é o
tratamento juridico interno brasileiro e internacional dado a esses transportadores de

mercadorias.

3.1. DA RESPONSABILIDADE DO TRANSPORTADOR INTERNACIONAL DE
MERCADORIAS

134 Inclusive, vale se observar, desde ja, que a figura juridica do consumidor e a aplicacdo do microssistema de
tutela consumerista é facilmente alvo de confusfes e intensas discussdes na esfera interna, podendo trazer
consequéncias juridicas as partes do transporte maritimo de mercadorias, que ndo se adéquam propriamente aos
ditames do Cédigo de Defesa do Consumidor. Vide mais sobre a discussdo na analise do Principio da Autonomia
da Vontade no Brasil e nos estudos sobre os contratos de transporte e de fretamento.

135 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed., atual., ver. e ampl. Rio de
Janeiro: Renovar, 2014, p. 473.

136 CHAVES, Antdnio. Responsabilidade civil. S&o Paulo: José Bushatsky, USP, 1972, p. 17-36.
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Conforme ja visto, o transporte maritimo pode ter por objeto a conducdo de
pessoas, bens ou noticias. Este estudo interessa-se pelo transporte relacionado a bens
consistentes em mercadorias.

O transporte maritimo de linha regular é, na maioria das vezes, contratado
mediante a producdo de um Conhecimento de Embarque. Nos casos de transporte, por meio
de fretamento (Voyage ou Time Charter Party), os contratos também podem ser
representados por um Conhecimento de Embarque ou Conhecimento de Carga (B/L — Bill of
Lading).

O Conhecimento de Embarque tem as fung¢des bésicas de servir como um recibo
de entrega da mercadoria a ser embarcada, de evidenciar um contrato de transporte entre a
companhia de navegacao (armador) e o usuario (embarcador, expedidor da mercadoria) e de
representar um titulo de propriedade da mercadoria (que pode ser transferivel e negociavel
ou N&ao).

O Conhecimento de Embarque também identifica as mercadorias nele descritas e
carregadas no navio para o seu transporte ao porto designado, sendo considerado o
documento mais importante no comércio maritimo®®’.

Na parte posterior, 0 Conhecimento de Embarque apresenta varias clausulas que
especificam e limitam a responsabilidade do transportador maritimo durante o transporte.

Conforme regra geral, os Conhecimentos de Embarque s&o emitidos por
empresas de navegacao, proprietarias ou por armadoras das embarcacfes. Nessa medida, a
grande maioria dos Conhecimentos de Embarque apresenta, em seu verso, uma clausula
denominada Paramount, que significa “principal” ou “preponderante”, que € a clausula que
incorpora a legislacéo aplicavel ao contrato®8,

Guilherme Bergman Borges Vieira'®* explica que a legislacdo aplicavel ao
Conhecimento de Embarque define questdes de suma importancia, tais como: o regime de
responsabilidade do transportador maritimo (situacbes em que podera ser responséavel
perante o usudrio por perdas e danos nas mercadorias), os limites de indenizag&o existentes
em caso de apuracdo da responsabilidade do transportador; a definicdo dos prazos para o
usuario, demandante, efetuar as reclamag¢fes por danos ou falta de mercadorias e interpor

acoes decorrentes desses fatos.

137 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed., atual., ver. e ampl.. Rio de
Janeiro: Renovar, 2014.

138 Sobre a Clausula Paramount, consulte a secdo “2.5 DOS CONTRATOS-TIPO (CHARTER PARTIES)".

139 VIEIRA, Guilherme Bergmann Borges. Regulamentacdo no comércio Internacional, aspectos contratuais
e implicacdes praticas . Sdo Paulo: Aduaneiras, 2002, p. 71.
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Por certo, na avaliacdo da responsabilizacdo contratual, sera necessério se
verificar a natureza e, sobretudo, o contetdo do contrato (do Conhecimento de Embarque),
de forma concreta#.

Mesmo assim, ha fatores inerentes a responsabilidade civil contratual, a depender
de previsdo na legislacdo interna brasileira, na lex mercatoria presente no comércio
internacional, bem como nos tratados internacionais que regem o transporte internacional de
mercadorias.

De inicio, é preciso se saber em que momento é possivel se configurar a
responsabilizacao civil necessaria e, assim, fixar-se 0 montante indenizatério necessario a

reparacao devida.

3.1.2 Periodo de responsabilidade do transportador

Conforme resume a doutrinadora brasileira Carla Adriana Comitre Gibertoni, a
“responsabilidade do transportador maritimo comeca no momento em que a mercadoria Ilhe é
entregue, instituindo-se ele depositario da mesma; e s6 termina com a sua entrega efetiva,
ilesa, ao destinatario”*!.

De acordo com Fayzi Chakab, para o Direito francés, o Contrato de Transporte
Maritimo nado se inicia até que haja o embarque das mercadorias no navio e ndo termina
enguanto ndo houver o desembarque no porto de destino. Em suas palavras, “le contract de
transport maritime ne commence toujours pas avec I'embarquement des marchandises sur 1é
navire et ne se termine toujours pas avec leur débarquement au port de destination” 142,

Em Relagéo as Regras de Haia-Visby, o periodo de responsabilidade
englobado pela referida convencéo encontra-se disposto no artigo 1.
e dispbe que o transporte de mercadorias cobre o periodo desde o
momento que as mercadorias sdo embarcadas até o momento em que
elas sdo descarregadas do navio. Conforme, pode-se verificar em seu
texto original: “1(e) ‘Carriage of goods’ covers the period from the
time when the goods are loaded on to the time they are
discharged from the ship.”

Entretanto, a convencdo permite a possibilidade das partes (transportador e

embarcador) de convencionarem acordo sobre responsabilidade ou exclusédo desta por perda

140 A andlise dos principais e mais recorrentes termos contratuais mais utilizados no transporte maritimo,
consistentes em contratos-tipo (contratos padronizados), pode ser melhor conferida na seguinte secdo deste
trabalho: “2.5 DOS CONTRATOS-TIPO (CHARTER PARTIES)".

141 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed., atual., rev. e ampl.. Rio de
Janeiro: Renovar, 2014, p. 474.

142 FAYZI CHAKAB, Gholam Nabi. La responsabilité du transporteur maritime de march andises : selon les
regles de La Haye de 1924 et de Hambourg de 1978. Nice: 1999, p. 115.
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ou danos pelo manuseio e custodia da mercadoria antes do embarque desta ou depois de

seu desembarque.

Article VII — Nothing herein contained shall prevent a carrier or a shipper
from entering into any agreement, stipulation, condition, reservation or
exemption as to the responsibility and liability of the carrier or the ship for the
loss or damage to, or in connection with, the custody and care and handling
of goods prior to the loading on, and subsequent to the discharge from, the
ship on which the goods are carried by sea.

Com relacdo as Regras de Hamburgo, o &mbito de aplicacao das regras no tempo
€ bem clara e incontestavel. Essa regra encontra-se no artigo 4.1, que trata do periodo da
responsabilidade.

O texto declara que a responsabilidade do transportador dos bens cobre o periodo
durante o periodo em que o transportador esta em posse da mercadoria no porto de
embarque, durante a viagem de transporte e durante o tempo que for gasto no desembarque
da mercadoria no porto de destino. Percebe-se que o texto € bem mais especifico por
expressamente incluir o periodo da viagem de transporte da mercadoria, o que, nas regras de
Haia, esté de forma implicita.

As Regras de Hamburgo, em seu artigo 4.2, delimitam com detalhamento o

periodo da responsabilidade do transportador e os agentes envolvidos:

2. For the purpose of paragraph 1 of this article, the carrier is deemed to be in
charge of the goods

(a) From the time he has taken over the goods from:

(i) The shipper, or a person acting on his behalf; or

(i) An authority or other third party to whom, pursuant to law or regulations
applicable at the port of loading, the goods must be handed over for shipment;
(b) Until the time he has delivered the goods:

(i) By handing over the goods to the consignee; or

(i) In cases where the consignee does not receive the goods from the carrier,
by placing them at the disposal of the consignee in accordance with the
contract or with the law or with the usage of the particular trade, applicable at
the port of discharge, or

(iii) By handing over the goods to an authority or other third party to whom,
pursuant to law or regulations applicable at the port of discharge, the goods
must be handed over.

Em outras palavras, o texto explicita que a responsabilidade se inicia no momento
em que o transportador recebe as mercadorias do carregador, embarcador — shipper — ou
de uma pessoa agindo em seu nome, segundo o art. 4.2.a.i ou conforme art. 4.2.a.ii que
dispde que uma autoridade ou outra terceira parte para a qual, mediante as leis ou os
regulamentos do porto em questéo, as mercadorias devam ser entregues. Esse é o caso do

Brasil, por exemplo, onde existem poucos portos privados e a maioria dos portos séo
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controlados e operados pelo governo e, desse modo, o servico de carregamento e
descarregamento pode ser feito pela Autoridade Portuéria, que é uma entidade estatal.

Chama-se, aqui, a atencdo para a necessidade de ndo se confundir a
transferéncia da responsabilidade do Contrato de Transporte com o Contrato de Compra e
Venda Internacional e muito menos em relacdo a responsabilidade do Contrato de
Fretamento.

No Contrato de Fretamento, o objeto nem mesmo é a mercadoria e, sim, como se
afirmou anteriormente, o controle e a navegacao da embarcacéo.

No caso do Contrato de Compra e Venda Internacional, as partes envolvidas sdo
outras. Isso porque a relacdo principal € a do exportador e do importador (vendedor e
comprador) e a responsabilidade é normalmente definida em Contrato por Clausulas ou pelos
Termos Internacionais do Comércio — INCOTERMS, tais como FOB ou CIF, em que a
responsabilidade pode variar bastante, desde a entrega no balcao da fabrica até mesmo a
responsabilidade da entrega da mercadoria no estabelecimento do importador/comprador no
pais de destino, transposto o porto e pagas as taxas portuarias aduaneiras (DDP),

No Brasil, o Cddigo Comercial ndo dispde de regra especifica, limitando-se a
declarar que se faz necessario que se inclua no Contrato de Fretamento do Navio, em sua
totalidade representado pela Carta-partida ou Carta de Fretamento, o tempo da carga e da

descargal*, transporte que se for representado pelo periodo do inicio e do comeco da viagem.

Art. 566. O contrato de fretamento de qualquer embarcacéo, quer seja na sua
totalidade ou em parte, para uma ou mais viagens, quer seja a carga, colheita
ou prancha, o que tem lugar quando o capitdo recebe carga de quantos se
apresentam, deve provar-se por escrito. No primeiro caso o instrumento que
se chama carta partida ou carta de fretamento, deve ser assinado pelo
fretador e afretador, e por quaisquer outras pessoas que intervenham no
contrato, do qual se dara a cada uma das partes um exemplar; e no segundo,
o instrumento chama-se conhecimento, e basta ser assinado pelo capitdo e
o carregador. Entende-se por fretador o que da, e por afretador o que toma a
embarcacao a frete.

Art. 567. A carta-partida deve enunciar:

(...) 5 — o tempo da carga e descarga, portos de escala quando a haja, as
estadias e sobreestadias ou demoras, e a forma por que estas se hdo de
vencer e contar;

143 Delivery Duty Paid (DDP), Incoterms, 2020. In: BRASIL, Ministério da Economia; Camara de Comércio Exterior;
Comité-Executivo de Gestdo. Resolucdo n° 16 de 2 de marco de 2020. Dispde sobre Incoterms e estabelece que,
nas exportagdes e importacfes brasileiras, serdo aceitas quaisquer condi¢cdes de venda praticadas no comércio
internacional, desde que compativeis com o ordenamento juridico nacional. Diario Oficial da Unido , Brasilia, ed.
53, 18 mar. 2020. Secao 1. Disponivel em: https://www.in.gov.br/web/dou/-/resolucao-n-16-de-2-de-marco-de-
2020-248564145. Acesso em: 13 fev 2021.

144 BRASIL. Lei n°. 556 de 25 de junho de 1850. Cédigo Comercial Brasileiro , 1850. Artigo 566 e 567, item 5.
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Atualmente, houve a inclusdo de regra especifica a esse respeito com a edicdo
do Cadigo Civil de 2002, de modo que seu artigo 750 passou a dispor expressamente a
respeito do periodo de inicio e fim da responsabilidade do transportador, como pode-se
observar:

Art. 750. A responsabilidade do transportador, limitada ao valor constante do
conhecimento, comec¢a no momento em que ele, ou seus prepostos, recebem
a coisa; termina quando é entregue ao destinatario, ou depositada em juizo,
se aquele ndo for encontrado.

Também sob o prisma do Contrato de Depdésito, de acordo com o Direito Interno
brasileiro, com esteio no artigo 629 do Cdédigo Civil, pode-se dizer que o depositério, a
exemplo maior do transportador maritimo, torna-se o responsavel a partir do momento da

guarda e assim se mantém até que a outra parte reclame o bem. Segundo disp&e referido:

Art. 629. O depositario é obrigado a ter na guarda e conservagéo da coisa
depositada o cuidado e diligéncia que costuma com o que |Ihe pertence, bem
como a restitui-la, com todos os frutos e acrescidos, quando o exija 0
depositante.

Assim, a natureza do depositario do transportador maritimo sujeita-se a teoria
objetiva, ou seja, prescinde de comprovacao de culpa por parte do transportador ja que essa
€ presumida.

As Regras de Hamburgo também esclarecem que a responsabilidade se da
somente nos contratos de transporte que envolvem o transporte pelo mar. Assim, ndo se

aplica aos contratos multimodais, que envolvem transporte por terra ou ar.

Article 1 — Definitions

In this Convention:

(...) 6. “Contract of carriage by sea” means any contract whereby the carrier
undertakes against payment of freight to carry goods by sea from one port to
another; however, a contract which involves carriage by sea and also carriage
by some other means is deemed to be a contract of carriage by sea for the
purposes of this Convention only in so far as it relates to the carriage by sea.

Nesse ponto, conforme ja salientado, de acordo com Osvaldo Agripino de Castro
Junior e Norman Augusto Martinez Gutiérrez, as Regras de Hamburgo, assim como as Regras
de Haia-Visby, por mais que tenham sido elaboradas sob anos a fio, culminam por ndo atender
as necessidades do transporte aquaviario internacional, normalmente de transporte

multimodal, situacdo tal que se agrava com as estruturas existentes nos paises, como o Brasil,
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onde ainda perdura a auséncia de infraestrutura adequada aos portos e se enfrenta
problemaéticas diversas relacionadas a logistica#.

Por fim, as Regras de Roterda estabelecem obrigacbes ao transportador antes,
no inicio e durante a viagem, dispondo de uma série de obrigacGes a serem observadas*,

mas, ao mesmo tempo, limitativas e prejudiciais aos embarcadores/donos de carga.

3.2 RESPONSABILIDADE NO ORDENAMENTO JURIDICO BRASIL EIRO

A responsabilidade civil do transportador maritimo, da mesma forma como ocorre
com os outros transportadores de modo geral, terrestre e aéreo, € de natureza contratual e
essa responsabilidade no ordenamento juridico brasileiro respeita a Teoria Objetiva.

A Teoria Objetiva, exposta em simples palavras, figura-se enquanto uma teoria
em que a culpa do transportador € presumida se houver inadimplemento do contrato de
transporte. Por via de consequéncia, na responsabilizacdo objetiva, o agente respondera
pelos danos causados independentemente da culpa, bastando meramente a demonstracéo
da existéncia do fato ou do ato.

Desse modo, os transportadores s6 conseguirdo eximir-se dessa presuncao legal
de culpa provando a existéncia, no caso concreto, de alguma das causas excludentes de
responsabilidade previstas pelo ordenamento juridico brasileiro. Tais causas estdo previstas
no ordenamento juridico brasileiro e sdo a for¢ca maior, o caso fortuito e o vicio de origem
(vicio do produto).

Como j& exposto na secdo que contemplou o Contrato de Transporte, 0
transportador assume uma obrigagéo de resultado. Ou seja, a sua concluséo do transporte s
termina com a entrega da mercadoria no porto contratualmente escolhido. A jurisprudéncia

brasileira demonstra claramente essa situacao:

SEGURO — Transporte maritimo — Mercadorias danificadas —
Responsabilidade da ré, na condi¢édo de depositaria, pelas avarias causadas
aos bens segurados por erro de seu preposto na operagéo de coloca-los a
bordo do navio utilizando equipamentos de sua propriedade — Hipotese,
ademais, em que, tendo a ré se incumbido da execu¢cdo do contrato de
transporte de seu armazém para 0 havio, assumiu obrigacéo de resultado, a
implicar-lhe, também por essa razdo, a responsabilidade por eventuais danos
as mercadorias — Ac¢dao regressiva da seguradora procedente — Recurso
provido. (1° TACSP — Ap 0946938-3 — (59093) — Santos — Rel. Juiz Itamar
Gaino — J. 27.04.2005)

145 CASTRO JUNIOR, Osvaldo Agripino de; GUTIERREZ, Norman Augusto Martinez. Limitacdo da
responsabilidade civil no transporte maritimo . Rio de Janeiro: Renovar, 2016, p. 118.

146 Esse aspecto é abordado mais detalhadamente na secdo que trata da responsabilidade do transportador
perante as Regras de Roterda.
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E importante se verificar que, apesar da divisdo de obriga¢des entre armador (ou
dono do navio) e afretador, anteriormente tratada, a responsabilidade de ambos em relacdo a
mercadoria € solidaria no sistema juridico brasileiro e a jurisprudéncia patria reforca esse

entendimento:

CIVIL E PROCESSUAL CIVIL — SEGURO DE TRANSPORTE MARITIMO
— ACAO REGRESSIVA DA SEGURADORA CONTRA O ARMADOR —
EXTINCAO DO PROCESSO POR ILEGITIMIDADE PASSIVA —
RESPONSABILIDADE SOLIDARIA E OBJETIVA DO ARMADOR E DO
AFRETADOR — REFORMA DA SENTENGCA — APLICACAO DO ART. 515,
§ 3° DO CPC - CARGA AVARIADA — DEVER DO ARMADOR DE
REEMBOLSAR OS VALORES PAGOS PELA SEGURADORA — RECURSO
PROVIDO — No transporte maritimo de cargas, respondem solidariamente
armador e afretador por eventual avaria da mercadoria transportada. extinto
0 processo sem julgamento do mérito no primeiro grau de jurisdi¢éo, o tribunal
pode julgar desde logo a lide, com fundamento no § 3° do artigo 515 do
Cdédigo de Processo Civil, contanto que a causa verse sobre questao
exclusivamente de direito e esteja em condi¢Bes de imediato julgamento. “o
segurador tem acdo regressiva contra o causador do dano, pelo que
efetivamente pagou, até ao limite previsto no contrato de seguro” (Sumula
188, STF). (TISC — AC 2003.030123-2 — Imbituba — 22 CDCiv — Rel. Des.
Luiz Carlos Freyesleben — J. 06.10.2005) JCPC.515 JCPC.515.3

A Teoria Objetiva teve como fundamento juridico a Lei n.° 2.681/12, que €
conhecida como Decreto das Estradas de Ferro, e o Cédigo Comercial, especificamente os
artigos 101 e 104 (norma revogada).

Esse Decreto legislativo (Lei Federal n°. 2.681/12) aplicavel aos transportadores
em geral, elaborado no inicio do século, e o Codigo Comercial, de 1850, foram recepcionados
pela Constituicdo Federal promulgada em 1988, razdo pela qual estdo em pleno vigor,
produzindo todos os efeitos juridicos a que se destinam, em especial o de regular a
responsabilidade civil dos transportadores de bens, com excecao dos artigos expressamente
revogados pelo novo Cédigo Civil Brasileiro.

O art. 1°da Lein.° 2.681/12 dispde que: “Art. 1° — sera sempre presumida a culpa
do transportador”. Percebe-se que o dispositivo legal adotou a ideia de responsabilidade
objetiva para regrar a situacao juridica dos transportadores na época.

Essa norma foi elaborada para disciplinar a responsabilidade civil dos
transportadores ferroviarios. Entretanto, é pacifico o entendimento de que essa norma é
aplicavel aos transportadores em geral, entre eles o transportador maritimo. A esse respeito,

declara Carlos Roberto Goncalves:

No direito brasileiro a fonte dessa responsabilidade encontra-se na Lei n.
2.681, de 7 de dezembro de 1912, que regula a responsabilidade civil das
estradas de ferro. Tal lei, considerada avancada para a época em que foi
promulgada, destinava-se a regular, tdo-somente [sic] a responsabilidade civil
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das estradas de ferro. Entretanto, por uma ampliacéo jurisprudencial, teve a
sua aplicacdo estendida a qualquer outro tipo de transporte: énibus, taxis,
lotacBes, automoveis, etc. Inicialmente, referida lei teve a sua aplicacédo
estendida aos bondes elétricos, dada a sua semelhanca com o0s trens.
Posteriormente, a ideia foi transferida para os dnibus, automoéveis e todas as
espécies de transportes, até mesmo os elevadores.'*’

Para que fique clara a delimitacdo da responsabilidade nos contratos de
transporte, é sempre importante se ter em mente que o Contrato de Transporte implica uma
obrigacdo de resultado. Ou seja, ndo é apenas o fato material do transporte de uma pessoa
ou coisa, mas, sim, o de se executar uma obrigacdo de resultado, isto €, a entrega dessa
pessoa ou dessa mercadoria no local de destino sa e salva.l#®

Enquanto o assunto em voga analisado é a responsabilidade no Contrato de
Transporte, como ja mencionado, é importante se destacar que ndo se pode confundir tal
responsabilidade com a situagéo da responsabilidade civil oriunda do contrato de fretamento.
Portanto, ndo se discorre sobre o dono do navio, o armador, o fretador, ou o afretador, mesmo
que esses possam figurar nas posicoes de transportador, de embarcador ou de expedidor.

Assim sendo, as partes contratantes sdo apenas o transportador e o expedidor ou
embarcador da mercadoria. O destinatario ndo é parte integrante da relagcdo contratual, pois
ele figura apenas como a pessoa a quem a mercadoria serd enviada.

Faz-se necessario se destacar que, mesmo que o embarcador seja o destinatario,
as duas figuras ndo se confundem. O destinatario tem direito apenas de receber os objetos
expedidos no prazo e nas condi¢des ajustadas contratualmente.

Conforme ensina Maria Helena Diniz}*°, em relacdo a divisdo de
responsabilidades no Contrato de Transporte, existem as responsabilidades do embarcador
ou expedidor e do transportador, as quais analisa-se a seguir.

O embarcador ou expedidor é responsavel:

a) Pela entrega da mercadoria que devera ser transportada;

b) Pelo Pagamento do frete nos modos e nas condi¢ées estipulados (Dec. n.°
1832/96, art. 17);

c) Pela falta ou defeito do acondicionamento da mercadoria que entregou
para transporte, para que pudesse ser remetida sem perigo de perda ou
deterioragdo. O cédigo civil no artigo 746 determina que “podera o
transportador recusar a coisa cuja embalagem seja inadequada, bem como a
gue possa por em risco a saude das pessoas, ou danificar o veiculo e outros
bens.”;

d) responsabilidade pela falsa declaracdo da natureza e/ou do valor das
mercadorias entregues em invélucros fechados;

147 GONCALVES, Carlos Roberto. Responsabilidade civil. 4. ed. Sdo Paulo: Saraiva, 1988, p. 111.

148 DINIZ, Maria Helena. Curso de Direito Civil Brasileiro : Responsabilidade civil. 20. ed. Sdo Paulo: Saraiva,
20086, p. 485.

149 |bid., p.487 et. seq.
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e) pelos riscos oriundos de vicio proprio da coisa, de caso fortuito ou for¢a
maior, porque nesses casos 0 transportador esta isento de responsabilidade;
f) Pelos prejuizos causados a mercadoria, durante o transporte somente em
relacdo aos casos relacionados ao Regulamento dos Transportes!®® artigo
31, quais sejam:
f—1. vicio intrinseco ou causas inerentes a natureza do que foi
confiado para transporte;
f—2. morte ou leséo de animais, em consequéncia do risco natural do
transporte dessa natureza;
f—3. falta de acondicionamento ou vicio n&do aparente, ou
procedimento doloso no acondicionamento do produto;
f—4. dano decorrente das operacdes de carga, descarga ou baldeacédo
efetuadas sob a responsabilidade do expedidor, do destinatario ou de
seus representantes;
f—5. carga que tenha sido acondicionada em contéiner ou vagao
lacrados e, ap0s o transporte, o vagdo ou contéiner tenham chegado
integros e com o lacre inviolado.

O transportador sera responsavel se:

a) Se nédo transportar e entregar as mercadorias no tempo e no lugar
convencionados; (CC, art. 749);

b) se nédo transportar as mercadorias com diligéncia (Dec. n 15.673/22);

¢) se nao expedir o conhecimento de embarque contendo todos os requisitos
legais;

d) Se ndo seguir o itinerario ajustado, havendo prejuizo podera responder por
perdas e danos, exceto se o caminho for intransitavel ou oferecer maiores
riscos;

e) Se Houver perda, avaria ou furto na mercadoria transportada, exceto se
oriunda de vicio préprio, caso fortuito ou forca maior (CC. Art. 753, 22
Partel51);

f) Se ndo solicitar instrugdes ao remetente, se o transporte ndo puder ser feito
ou sofrer longa interrupcéo; (CC. Art. 753, caput);

g) Se nao cumprir as determinac®es dos artigos, 752, 753, 88 1° a 3°, artigo
753 § 4°, e artigo 755, todos do Cédigo Civil.

Verifica-se que, pela andalise dos artigos 734 e 927, paragrafo Unico,
do Cdbdigo Civil, é possivel se afirmar que a responsabilidade do
transportador no sistema juridico brasileiro € objetiva. Da leitura do
artigo 734: “Art. 734. O transportador responde pelos danos causados
as pessoas transportadas e suas bagagens, salvo motivo de forca
maior, sendo nula qualquer clausula excludente da responsabilidade.”
A obrigacéo de reparacdo do dano causado esta disposta no Codigo Civil de 2002

em seu artigo 927:

150 BRASIL. Decreto n.° 1.832, de 04 de marco de 1996. Aprova o Regulamento dos Transportes
Ferroviarios. Presidéncia da Republica, 1996.

151 Conforme art. 753: “Se o transporte ndo puder ser feito ou sofrer longa interrupgéao, o transportador
solicitara, incontinenti, instrucdes ao remetente, e zelard pela coisa, por cujo perecimento ou
deterioragédo respondera, salvo forga maior.”
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Da Obrigagéo de Indenizar:

Art. 927. Aquele que, por ato ilicito (arts. 186 e 187), causar dano a outrem,
fica obrigado a repara-lo.

Paragrafo Unico. Havera obrigacdo de reparar o dano, independentemente
de culpa, nos casos especificados em lei, ou quando a atividade normalmente
desenvolvida pelo autor do dano implicar, por sua natureza, risco para 0s
direitos de outrem.

Em relacdo ao capitdo do navio, também chamado de comandante, a
jurisprudéncia civel brasileira e a do Tribunal Maritimo tém adotado a Teoria da
Responsabilidade Subjetiva, Pessoal do Comandante. Tal responsabilidade esta fundada em
culpa no sentido lato sensu, que envolve atos dolosos e culposos.

Nas palavras de Eliane Martins'*?, o comandante é responsavel, em regra geral,
por fatos delituosos, pela préatica dos atos contratuais realizados no exercicio de suas funcées
ou por atos juridicos efetuados por conta do armador, por todos os acidentes sobrevindos a
embarcacdo e as mercadorias (CCOM. arts. 519 e 540) durante a expedicéo e pelos atos por
ele praticados, bem como € responsavel pelas faltas cometidas pelos funcionarios da
equipagem que estao sob suas ordens. Ou seja, 0 capitdo sera responsavel pelos atos da
tripulacdo se ficar evidenciado que contribuiu para o resultado danoso por meio de sua
omissao ou acao (responsabilidade pessoal subjetiva).

Responde ainda o comandante por todas as perdas e 0os danos que — por sua
culpa, resultantes de sua omissdo ou impericia — sobrevierem ao navio e a carga, ndo
excluindo-se as ag¢des criminais que a ma gestdo ou dolo possam causar (CCOM. art., 579 e
art. 608).

Em contrapartida, tem-se a responsabilidade do armador em relacdo aos atos
praticados pelo comandante. Nesse sentido, a jurisprudéncia nacional tem consagrado a
Teoria da Responsabilidade Objetiva ou do Risco Profissional do Armador em relagdo aos
atos praticados pelo comandante relativos as funcdes de gestdo comercial do navio. Portanto,
gquando o comandante atuar como preposto do armador, sera responsavel pelos seus atos
independentemente de culpa no ambito civil e administrativo. Por outro lado, no exercicio da

gestdo nautica, a responsabilidade é pessoal do comandante.

3.3 RESPONSABILIDADE DO TRANSPORTADOR PERANTE AS RE GRAS
INTERNACIONAIS

No ambito internacional, cumpre se verificar o regime de responsabilidade

adotado pelas principais convengdes internacionais que versam sobre o tema, que sao: as

152 MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo:  contratos e processos. Sdo Paulo: Manole,
2015, v. 3, p. 423.
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Regras de Haia-Visby, as Regras de Hamburgo e as Regras de Roterda. Veja-se uma a uma,
em secOes proprias para tanto.

Mesmo assim, ressalta-se, desde j&, que ainda hoje existe uma grande
diversidade de leis aplicAveis no transporte por mar, tendo, entre os diversos cendrios
possiveis, paises que adotam exclusivamente as Regras de Haia e o Protocolo de Haia-Visby,
paises que adotam 0s principios das Regras de Haia em suas legislagfes internas e paises
signatarios somente das Regras de Hamburgo, entre diversas outras hipéteses!®®. Apesar

disso, ainda assim, limitativas de responsabilidades para com o armador.

3.3.1 Responsabilidade do transportador perante as regras de Haia-Visby

E importante que se verifique que a elaboracdo dessas regras partiu dos
interesses dos armadores/transportadores. Por isso, elas representam os interesses das
companhias de navegacdo!®*. Nelas, a maior parte do risco, durante o transporte maritimo,
ainda recai sobre o dono da mercadoria (exportador ou importador).

O regime juridico estabelecido pelas Regras de Haia e de Haia-Visby parte de um
principio geral de responsabilidade por culpa do transportador, que se estrutura em torno de
uma série de obrigagdes basicas. Principio esse que devera satisfazer ao longo da execucdo
do contrato de transporte.

Essas obrigacdes se instituem desde antes do inicio da viagem, durante a viagem
principal e permanecem até depois do término da viagem, pois o artigo 3.2'* das Regras
determina que o transportador deverd proceder de maneira apropriada e cuidadosa em
relagdo ao carregamento, a conservagao, a estiva, ao transporte, a custddia, e descarga das
mercadorias transportadas.

As Regras de Haia-Visby se aplicam somente aos contratos de transporte que
sejam representados por um Conhecimento de Embarque ou documento similar que sirva
como titulo das mercadorias.

Verifica-se que, se ndo houver a confec¢cdo de um Conhecimento de Embarque,
as regras nao se aplicam. Entretanto, as cortes internacionais tém seguido a visao abrangente

dada pelo juiz Devlin J., no Caso Pyrene Co. v Scindia Steam Navigation!*®, em que este

153 GIBERTONI, Carla Adriana Comitre. Teoria e pratica do Direito Maritimo. 3. ed. atual., rev. e ampl.. Rio de
Janeiro: Renovar, 2014, p. 512.

154 1dem, ibidem.

155 “Article 11l — 2. Subject to the provisions of Article IV, the carrier shall properly and carefully load, handle, stow,
carry, keep, care for, and discharge the goods carried.”

156 UNITED KINGDOM. Pyrene Co. v Scindia Steam Navigation [1954] 2 Q.B. 402 ou [1954] 1 Lloyd’s Report
321, 1954.
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entendeu que o critério de avaliagdo era o de que se existia a intengdo de produzir o
Conhecimento de Embarque e n&o a efetiva producéo.

Outra caracteristica importante e que difere da concepcao civilista também
seguida no Brasil, é a de que, em relacdo as regras de Haia-Visby, a conveng¢do nao se
aplicara se a mercadoria nao for recebida pelo transportador. Portanto, se 0 embarcador ndo
entregar a mercadoria, a convencgdo néo se aplica porque entende que o contrato somente se
inicia apds o recebimento dos bens.

Entre as obrigacfes estabelecidas pelo regime Haia-Visby, a principal se refere a
obrigacdo do transportador de atuar com eficiéncia e presteza para colocar o navio em
condicbes de navegabilidade (seaworthiness)®’. Em linhas gerais, essa obrigacdo faz
referéncia ao emprego dos meios necessarios e razoaveis por parte do transportador no
cumprimento de suas obrigacfes e especificamente em fazer com que o navio esteja em
condicbes de navegar, e que o transportador responda por elas mesmo que ja tenha satisfeito
suas obrigacfes anteriores de embarque e de supervisdo da mercadoria.

Ademais, essa obrigacdo é exigivel, em principio, no comeco da viagem e, se
houver vérias escalas durante o trajeto, essa obrigacéo continua e se repete ao inicio de cada
trecho da rota a ser cumprida. Finalmente, salienta-se que a obrigacdo é assumida a titulo
pessoal, mesmo que o transportador tenha contratado profissionais experientes para fazé-lo.

Como exemplo, cita-se o caso Muncaster Castle (1961)™8, em que a Corte
Britnica (House of Lords) condenou o transportador pelos danos causados as mercadorias
em face da ma reparacdo de um problema existente no navio, para o qual o transportador
contratou experientes prestadores de servi¢o para conserta-lo.

As Regras ndo permitem que as partes contratantes incluam no contrato qualquer
cladusula que diminua ou exclua a responsabilidade do transportador além das ja pré-
estabelecidas em suas prescri¢cdes, declarando essas clausulas nulas e sem efeito algum.
Entretanto, elas permitem que o transportador aumente sua responsabilidade, assumindo
outros riscos ou obrigacdes diferentes das minimas ja estipuladas na Convencao.

As Regras de Haia ou Haia-Visby imp6em ao transportador um regime de
responsabilidade minima, uma vez que incluem 17 (dezessete) causas que isentam sua

responsabilidade, que sao:

Artigo 4° das Regras Haia-Visby

157 “Article Ill — 1. The carrier shall be bound before and at the beginning of the voyage to exercise due diligence
to: (a) Make the ship seaworthy; (b) Properly man, equip and supply the ship; (c) Make the holds, refrigerating and
cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage
and preservation.” MENCIONAR A FONTE

158 UNITED KINGDOM . Riverstone Meat Company Pty., Ltd. V. Lanashire Shippi ng Company, Ltd. (The
Muncaster Castle) [1961] 1Lloyds Rep. 57 (H.L.), 1961. REVER A NOTA, COMO JA SOLICITADO.
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a) Atos, Negligéncias ou faltas do capitdo, marinheiro, piloto ou dos
empregados do transportador na navegacdo ou administracdo do navio;

b) Incéndio, a menos que tenha sido ocasionado por ato ou culpa do
transportador;

c) Perigos do mar ou outras aguas navegaveis (perils of the sea);

d) Ato de Deus ou Forca Maior;

e) Guerra;

f) Atos de Inimigos publicos, incluindo-se ai a pirataria;

g) Detencéo ou embargo Judicial;

h) Quarentena, por motivos de higiene ou sanidade;

i) Ato ou omissdo do embarcador ou proprietario das mercadorias e de seus
agentes ou representantes;

j) Greves, desde que ndo provenham de ato do transportador;

k) Motins e perturbacdes civis;

[) Desvios para salvamentos ou tentativas de salvamentos de vidas ou bens
no mar;

m) Diminui¢éo do volume, do peso ou qualquer outro dano resultante de vicio
préprio da mercadoria;

n) Embalagem inadequada;

0) ldentificacé@o precéria da carga;

p) Problemas ocultos na embarcacao;

g) Qualquer outra causa que nédo proceda de ato do transportador ou seus
agentes, como roubo, por exemplo. Neste Caso, o 6nus da Prova de que o
ato seu ou de seus agentes ndo contribuiu para a perda ou dano verificado
recaira sobre o transportador.

O regime juridico imposto pelas Regras de Haia-Visby inclui, a essa enfadonha
lista de excluséo de responsabilidade, uma ultima clausula geral que esta disposta na letra q,
acima descrita.

Portanto, havendo um litigio internacional sobre avarias em uma carga em que as
Regras de Haia-Visby se apliguem, o transportador podera invocar uma das 17 clausulas de
exoneracgao de sua responsabilidade. Assim como, o demandante podera tentar provar que o0
prejuizo foi causado em consequéncia da infragdo do transportador em manter o navio em
condicdo de navegabilidade (seaworthy). Entretanto, nesse caso, o transportador é quem tera
o 6nus de provar que exerceu a devida diligéncia no cumprimento de sua mencionada
obrigacdo, bem como a auséncia de sua culpa no caso da excecdo da letra b do artigo 4°
(culpa ndutica por incéndio) ou da excecao geral da letra g do mesmo artigo.

Portanto, o que torna essas Regras extremamente protetivas ao transportador € o
fato de que, se a inavegabilidade do navio ndo for o elemento causador das perdas ou dos
danos a mercadoria, o transportador ndo tera a obrigacdo de demonstrar que o0 navio estava
em boas condi¢Bes de navegabilidade antes de invocar alguma das clausulas de exoneracédo
previstas. Nesse caso, serd o proprietario das mercadorias ou 0 demandante no processo
judicial ou arbitral que devera provar que o transportador atuou negligentemente. E oportuno
se ressaltar que o Artigo lll, regra 6, das Regras de Haia estabelece um prazo prescricional

de um ano apds a entrega da mercadoria. Ou seja, se houver algo a ser reclamado contra o
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transportador, armador ou o dono do navio, isso deverd ser feito dentro de um ano apoés a
entrega do navio ou apds a data que a mercadoria deveria ter sido entregue.

A Convencao também permite uma dilacdo nesse prazo se, ap0s a ocorréncia do
fato danoso, as partes assim acordarem. Na época de sua implementacdo, essa regra teve
varios objetivos, tais como acelerar a resolugcédo dos conflitos e ndo permitir que a demora
pudesse causar pedidos que ndo pudessem ser verificados ou provados, estabelecer um
periodo minimo de prescricdo e uma certa uniformidade internacional e impedir que o0s
transportadores incluissem clausulas de exoneracao de responsabilidade.

Quanto ao valor, per se, da limitacdo da responsabilidade do transportador
maritimo, delimita a referida convencéo que sera de 100 (cem) libras esterlinas por unidade
de carga ou volume ou o equivalente em outra moeda. Com a adocao do Protocolo do Direito
Especial de Saque (DES), que utiliza unidade monetaria regida pelo Fundo Monetério
Internacional (FMI), as indenizacBes passaram a ser limitadas no valor de 666,67 DES por

volume ou 02 DES por Kg bruto,*®® ou seja, leves ou mais leves ao transportador.

3.3.2 Responsabilidade do transportador perante as Regras de Hamburgo

Na Convencédo das Nac¢bes Unidas sobre o Carregamento de Mercadorias pelo
Mar, assinada em 1978 e chamada de Regras de Hamburgo, a responsabilidade do
transportador maritimo fundamenta-se na presuncdo de culpa ou na negligéncia do
transportador em relacdo aos danos causados nas mercadorias, sendo, portanto, uma
responsabilidade objetiva.

A responsabilidade nessa Convencao esta disposta no artigo 5.1, que declara

que:

o carregador sera responsavel pelos prejuizos resultantes da perda ou dano
a mercadoria, assim como pelo atraso de sua entrega, se a ocorréncia que
causou a perda, dano ou atraso foi produzido enquanto as mercadorias
estavam sob sua custddia no sentido do artigo 4, a menos que o transportador
prove que ele, seus funcionarios ou agentes tomaram todas as medidas que
razoavelmente poderiam exigir-se para evitar a ocorréncia e suas
consequéncias.

A primeira consequéncia dessa regra é a consagracao do principio de presunc¢ao
juris tantum da culpabilidade do transportador. Isso significa que a responsabilidade do

transportador perante as Regras de Hamburgo baseia-se no Principio da Presuncéo de Culpa

159 vale relembrar que os Direitos Especiais de Saque (DES), SDR (Special Drawing Rights), s&o estipulados
conforme cotacao diaria tal qual uma moeda e atualmente valem em torno de 1,4 Délares ou 7,5 Reais.
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ou Negligéncia. Ou seja, pela regra geral, o énus da prova recai no transportador das
mercadorias e, em algumas situacdes, as disposi¢cdes da convencdo modificam essa regra.

Portanto, esse principio e a inversdo do 6nus da prova forcam o transportador a
ter de verificar, na maioria dos casos, a adocao das medidas razoavelmente necessarias para
evitar o feito danoso. Isso se o transportador tiver a intengcdo de se exonerar da
responsabilidade perante a mercadoria.

O regime juridico de responsabilidade trazido pelas Regras de Hamburgo é,
portanto, mais severo que o das Regras de Haia-Visby porque, em primeiro lugar, ha a
confirmacdo expressa da presuncdo de responsabilidade. Em segundo lugar, porque as
possibilidades disponiveis ao transportador para exonerar sua responsabilidade foram
consideravelmente reduzidas, uma vez que nao existe mais a extensa lista de excecbes
apresentada pelas Regras de Haia e de Haia-Visby.

Como exemplo, pode-se dizer que, no caso de ocorrer avaria ou perda de
mercadorias transportadas sob o regime das Regras de Hamburgo, o transportador (ou o
responsavel pelo transporte ou dono do navio ou armador) ndo podera confiar na antiga lista
de excecdes do artigo 4.2 das Regras de Haia e alegar que os danos ou a perda foram
produzidos, por exemplo, por uma forte tormenta e inclui-la, assim, na exce¢do dos perigos
do mar. Agora, perante as Regras de Hamburgo, o transportador devera demonstrar que ele
ou seus auxiliares ou agentes adotaram todas as medidas necessérias e razodveis para
evitarem os danos ocasionados pela tormenta.

Outra importante novidade trazida pelas Regras de Hamburgo refere-se a
possibilidade de responsabilizar o transportador pelo atraso na entrega das mercadorias,
diferentemente das Regras de Haia (que tratam somente da responsabilidade pela perda ou
pelo dano dos bens transportados).

Nas Regras de Haia-Visby, quando ocorre atraso, alguns tém relacionado esse
problema com o desvio da embarcacéo da rota estipulada (deviation). No entanto, é preciso
se perceber que, apesar do desvio na rota do navio ter condi¢des de causar o atraso na
chegada do porto de destino, ndo implica dizer que, por isso, as figuras sao equiparadas.

O importante € se compreender que o0 desvio pode ou nao causar dano pelo atraso
na entrega das mercadorias e, se no caso de ocorrer pelas Regras de Haia, o transportador
poderia se eximir de responsabilidade se o desvio fosse justificavel. Ja no caso das Regras
de Hamburgo, aumenta-se a responsabilidade porque o atraso que causar prejuizo deve ser
reparado independentemente se ocorreu ou ndo por um desvio (justificavel ou nao).

De acordo com as Regras de Hamburgo, ha previséo de limite da responsabilidade
do transportador, em caso de perda ou de dano, de 835 DES por volume ou unidade de carga
ou 2,5 DES por kg.
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3.3.3 Responsabilidade do transportador perante as Regras de Roterda

Conforme exposto anteriormente, a Convencdo das Nacgbes Unidas sobre
Contratos para o Transporte Internacional de Mercadorias Total ou Parcialmente por Mar,
denominada Regras de Roterdd, figura-se o mais recente tratado sobre o transporte maritimo
(parcial ou total) internacional de mercadorias.

O regime de responsabilidade do transportador por danos ocasionados a carga €,
sem davida, um dos pontos de modificacdo mais importantes originados pela Convencéo.

De modo geral, é importante se rememorar que o regime de responsabilidade € o
objetivo, sem a necessidade de comprovacédo da culpa do transportador, apenas podendo ser
afastada por completo nas situagdes comprovadas de caso fortuito, forca maior e de vicio da
mercadoria.

Para fins de atualizacdo e regularizacdo dos registros eletrdnicos do
transportador, as Regras de Roterdad dispdem, entre as obrigacBes do transportador, a
obrigacdo de este emitir uma declaracdo expressa de que as vias negociais originais foram
substituidas pelas versdes eletrbnicas (artigo 10 das Regras de Roterda).

Nos termos das Regras de Roterda, as obrigacfes do transportador encontram
previsdo especifica no capitulo 4, artigos de 11 a 16. O capitulo 5, que vai do artigo 17 ao
artigo 23, trata especificamente da responsabilidade da transportadora por perda, dano ou
atraso. O capitulo 6, artigos 25 e 26, das Regras de Roterda traz disposi¢Bes adicionais
relativas a estagios especificos de transporte. Ja o capitulo 7, artigos de 27 a 34, das Regras
de Roterda trata das obrigacdes do shipper para com a transportadora.

Da leitura das Regras de Roterda!®®, entre as obrigacdes do transportador,
ressalta-se o dever de providenciar uma embarcacdo em condi¢cdes de navegabilidade antes,
no inicio e durante toda a viagem. Sendo que o transportador também deve deixar em bom
estado todos os espacos onde as mercadorias estiverem acondicionadas para sua recepcao,
transporte e conservacado, conforme artigo 14.

O capitulo 9 das Regras de Roterda, nos artigos de 43 a 49, trata da entrega da
mercadoria e dispbe sobre obrigacdes e deveres. O capitulo 10, que compreende os artigos
de 50 a 56 das Regras, apresenta os direitos da parte controladora.

Sobre a acao de indenizacao, € interessante se observar os termos traduzidos do

artigo 64 das Regras de Roterda, segundo os quais:

Artigo 64.
Acao de indenizacéo

160 Consulte a redacéo original das Regras de Roterdd no Anexo C do presente trabalho.
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Uma acao de indenizacdo por uma pessoa considerada responsavel pode ser
instituida ap6s o término do prazo previsto no artigo 62 se a acao de
indenizacdo for instituida dentro do prazo de:

(a) O tempo permitido pela lei aplicavel na jurisdicdo onde o processo é
iniciado; ou

(b) Noventa dias contados a partir do dia em que a pessoa que instaura a
acéo de indenizacéo tenha liquidado a reclamacéo ou tenha sido intimada na
acédo contra si mesma, 0 que ocorrer primeiro.

Quanto ao valor, repisa-se, aqui, que a limitagdo pecuniaria em relagédo as Regras
de Roterda foi aumentada e os limites sdo 875 DES e 3 DES por quilograma. De todo modo,
o artigo 83 das Regras de Roterda dispbe que “nada nesta Convencao afeta a aplicacdo de
qualquer convencgdo internacional ou lei nacional que regule a limitacdo global de
responsabilidade dos proprietarios de embarcacdes”.

Também é interessante se notar que as Regras de Roterda dispdem, em seu
artigo 2, que na interpretacdo das normas convencionais devera prevalecer a boa-fé e a
necessidade de uniformizacao.

N&o obstante os avancos trazidos pelas Regras de Roterda, fruto de intensos
trabalhos realizados por diversos anos consecutivos e mediante diversas negociacdes
internacionais'®!, o texto nédo é isento de criticas ou de possibilidade de melhorias futuras.

Quanto as criticas observadas pela doutrina sobre o regime de responsabilidade
adotado nas Regras de Roterdd, determinados juristas do setor do Direito Maritimo anotam o

seguinte:

A questdo central com estas Regras [Regras de Roterda] é o fato de que
certos stakeholders sdo capazes de contratar ou nem mesmo sao cobertos e
uma vez que a responsabilidade entre a carga e a transportadora tenha sido
resolvida, ndo ha disposicdes para lidar com a responsabilidade entre as
transportadoras envolvidas na cadeia contratual para garantir que a parte real
responsavel acabe pagando pela perda. A isencdo do contrato por volume é
um desenvolvimento muito preocupante, que favorece os interessados em
grande escala e permite que eles facam suas proprias regras. Permitir tal
liberdade em uma base internacional no setor bancério criou recentemente
uma crise financeira mundial. Poderiamos acabar com as partes interessadas
em grande escala ganhando poder de mercado suficiente para permitir-lhes
manter a cadeia de abastecimento internacional como resgate. Queremos
realmente fazer com que o que aconteceu no mundo bancario se torne
potencial realidade no campo do transporte internacional? 162 (traducéo
nossa)

161 Conforme drafts e trabalhos preparatérios (travaux preparatoires) constantes e possiveis de averiguacdo em:
UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW . Travaux préparatoires United Nations
Convention on Contracts for the International Carri age of Goods Wholly or Partly by Sea (New York, 2008)
(the “Rotterdam Rules”) . Disponivel em:
https://uncitral.un.org/en/texts/transportgoods/conventions/rotterdam_rules/travaux. Acesso em: 02 fev. 2020.

162 GONZALEZ, José Maria et al. Particular concerns with regard to the Rotterdam Rules. Cuadernos de Derecho
Transnacional , Madrid, v. 2, n 2, p. 5-15, octubre 2010, p. 15. Disponivel em: https://e-
revistas.uc3m.es/index.php/CDT/article/view/113/594. Acesso em: 02 fev. 2020.
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No tocante a limitag@o da responsabilidade civil do transportador, verifica-se que
ainda remanesce adotada pelo mais atual texto convencional, mas muito mais consciente das
diversas problematicas havidas em torno do tema?3,

Portanto, cumpre se proceder a andlise geral dessa limitagdo da responsabilidade
civil do transportador maritimo para, entdo, verificar-se se cabe, na atualidade, a manutengéo

do comércio internacional dessa limitacdo no ambito brasileiro do comércio internacional.

163 Essas questbes e problematicas s&o abordadas na proxima sec¢éo do presente trabalho.
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4 A LIMITACAO DA RESPONSABILIDADE CIVIL CONTRATUAL

A limitacdo da responsabilidade civil contratual, de origem incerta!®*, parece decorrer
da necessidade natural das préaticas comerciais, tanto assim que ndo esté presente apenas
no &mbito maritimo, mas como também é realidade presente em outras vias modais, aérea e
terrestre.

De modo geral, a limitacdo da responsabilidade civil contratual significa a redugéo do
valor de uma indenizacdo, chegando a uma parte insignificante do prejuizo efetivamente
verificado.*®® E caso em que o proprietario pode exonerar a sua responsabilidade por danos
causados a outro individuo ao renunciar ao instrumento infrator.1%¢

Assim, a priori, ao Brasil, que mais assume o papel de pais “transportado” a figura de
pais “transportador™®’, ndo parece a limitacdo da responsabilidade civil contratual uma ideia
gque agrade ao direito maritimo interno. A doutrina tampouco parece adotar posicionamento
amplamente favoravel a limitacdo da responsabilidade!®®, em que pese ndo haver
entendimento pacificado a respeito do tema no ambito da jurisprudéncia brasileira®.

Contudo, trata-se, conforme ja visto’°, de clausula usualmente utilizada nos contratos-
tipo de fretamento maritimo, sendo realidade da qual ndo h4 ampla margem de discusséo e
de modificacdo pelas partes.

E além de encontrar respaldo nos contratos firmados, a limitagdo da responsabilidade
civil contratual também é abarcada pela common law e pelos principais tratados internacionais
gque versam sobre o transporte de mercadorias ( em especial: Regras de Haia e o Protocolo
de Haia-Visby, Regras de Hamburgo e Regras de Roterda).

Nesta perspectiva, cumpre verificar o tratamento conferido a respeito da limitagdo da
responsabilidade civil contratual no direito doméstico brasileiro e, apds, de maneira mais
abrangente, a limitacdo da responsabilidade civil contratual no ambito do comércio

internacional.

164 Neste sentido: GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine
Policy , Vol. 19, Issue 1, January 1995, p. 66, trad. livre.

165 GIBERTONI, Carla Adriana Comitre. Teoria e Pratica do Direito Maritimo. 32 Edicdo atualizada,
revisada e ampliada. Rio de Janeiro: Renovar, 2014, p. 509.

166 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 66, trad. livre.

167 MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo . 3. ed. Vol. |. Barueri, Sdo Paulo:
Manole, 2008, p. 241.

168 Neste sentido, a titulo meramente exemplificativo, séo as criticas de doutrinadores como Osvaldo
Agripino de Castro Junior, de Paulo Henrique Cremoneze, de Carla Adriana Comitre Gibertoni, dentre
outros.

169 Vide mais adiante a respeito da posicdo dos Tribunais Superiores a respeito do tema.

170 Vide topico “Dos contratos-tipo (Charter Parties)” do presente trabalho.
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Perpassada a analise geral, passa-se, pois, ao cerne da presente tese, ao constatar a
juridicidade ou antijuridicidade da ideia de limitacido de responsabilidade civil contratual, com
enfoque na andlise do desenvolvimento tecnoldgico no direito maritimo, se acompanha ou
ndo a ideia geral desta limitacdo da responsabilidade, da questéo dos seguros necessarios a
atividade maritima e impactos da limitacdo e, por fim, da existéncia propriamente dita de

argumentos juridicos ou econémicos que sustentem a limitacéo da responsabilidade.

4.1 A Limitagédo da Responsabilidade Civilno Contra  to de Transporte Internacional e no

Direito Brasileiro

A lei brasileira ndo admite que se insira nho contrato de transporte de passageiros
clausula de isencao de responsabilidade do transportador. O art. 734 do novo Cadigo Civil
declara nula qualquer clausula que tenha tal objetivo. O preceito ja era prestigiado antes do

novo Caodigo Civil pela Sumula n.° 161 do STF, in verbis:

161 - Em contrato de transporte, € inoperante a clausula de néo indenizar. (D.
Com.)

N&o se proibe, porém, a clausula de limitagéo de responsabilidade, que quase sempre
se apoia em convencdes internacionais’* e num contrato de seguro, para garantir a reparacao
dos danos sofridos por pessoas e coisas transportadas.

Doutrina e jurisprudéncia, nesse sentido, admitem, com cuidados e ressalvas, a
previsdo convencional de limite para a indenizacéo cabivel, "desde que ndo seja expediente
falacioso para burlar a proibicdo de clausula excludente da responsabilidade, quando a
indenizacéo, por exemplo, for fixada em valor ridiculo, insignificante"'"2.

No ambito brasileiro, a jurisprudéncia mais recente, divulgada e conhecida a respeito
da limitagdo da responsabilidade civil do transportador, sem duvida, refere-se ao transporte
aéreo, cuja previsao esta contida nas Convencdes de Viena e de Varsdvia. Isso porque, em
2017, o STF cunhou o entendimento no sentido de que “Nos termos do art. 178 da
Constituicdo da Republica, as normas e o0s tratados internacionais limitadores da

responsabilidade das transportadoras aéreas de passageiros, especialmente as Convencgodes

171 Assim, pode-se dizer que a questdo da limitacdo da responsabilidade esta sujeita a necessidade de
uniformizacdo e regulamentacdo do assunto (neste sentido, as Regras de Haia-Visby, Hamburgo e
Roterdd). Em conjunto com os contratos internacionais, integram o que se denomina de nova lex
mercatoria no comércio internacional, de intenso debate pela doutrina internacionalista.

172 FIUZA, Ricardo (coordenador). Novo Cédigo Civil comentado . 5.ed. atual. Sdo Paulo: Saraiva,
2006, p.603.
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de Varsdvia e Montreal, tém prevaléncia em relacéo ao Cédigo de Defesa do Consumidor™”,
Posteriormente, em 2018, o STJ também passou a adotar o mesmo entendimento, no sentido
de que “é possivel a limitacao, por legislagéo internacional especial, do direito do passageiro
a indenizacao por danos materiais™’.

Apesar da limitacdo da responsabilidade civil do transportador (seja maritimo, aéreo
ou outra via modal) ser aceita, a analise cumpre ressalvas nas situacdes em que “reduzir-se
o valor de uma indenizacédo a parte insignificante do prejuizo efetivamente verificado, parece
a negacdo do préprio principio que assegura a obrigacdo do pagamento dessa
indenizagéo™’®.

Ou seja: em que pese a clausula de limitacdo da responsabilidade civil do
transportador ser aceita, ela ndo tera validade reconhecida nos casos que estejam
mascarando uma exoneragao.

Situacdo diversa sdo as hipdteses que permitem ao transportador eximir-se da
obrigacdo de arcar com o0s prejuizos por completo, denominadas de clausulas excludentes da
responsabilidade.

O vicio de origem consiste no defeito existente no préprio bem dado para o transporte.
No vicio de origem ndo ha, a bem da verdade, inadimplemento contratual pois o transportador
maritimo cumpre integralmente a sua obrigacdo contratual, qual seja, entregar os bens nas
mesmas condi¢des quantitativas e qualitativas as recebidas.

Se 0 bem encontra-se viciado € coerente imaginar que € assim que ele sera entregue,
razdo pela qual ndo héa falar-se na falta dos deveres objetivos que |lhe séo afetos. Sua
caracterizacao € facil e ampara-se, basicamente, na documenta¢do de embarque, ou, em
casos mais complexos, na pericia técnica.

Forca maior e caso fortuito sdo as causas excludentes de responsabilidade mais
alegadas pelos transportadores maritimos e as que sédo objeto das maiores discussdes, Vvisto
gque a sua caracterizacdo, ndo raro, é dificil de ser constatada no mundo fatico, motivo pelo
qual serdo tratadas, doravante, com especial atencao.

Referidas causas fazem parte do género fortuidade, sendo diferentes, apenas, no que
diz respeito ao agente causador. Explica-se: enquanto na for¢ca maior o agente causador € a

conduta humana, no caso fortuito, o agente € a forca da natureza.

173 STF, Plenério. RE 636331/RJ, Rel. Min. Gilmar Mendes e ARE 766618/SP, Rel. Min. Roberto
Barroso, julgados em 25/05/2017.

174 STJ. REsp 673.048-RS, 32 Turma, Rel. Min. Marco Aurélio Bellizze, julgado em 08/05/2018.

175 GIBERTONI, Carla Adriana Comitre. Teoria e Pratica do Direito Maritimo. 32 Edicéo atualizada,
revisada e ampliada. Rio de Janeiro: Renovar, 2014, p. 509.
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E importante destacar que esse entendimento ndo é pacifico na doutrina mundial. O
Direito comparado apresenta a doutrina alem& em sentido contrario. Para os alemées, o
conceito de forga maior implica for¢ca da natureza e o de caso fortuito, a conduta humana.

Ha quem considere caso fortuito e forgca maior expressfes sindnimas, sem distin¢cao
de qualquer natureza, uma vez que o que é relevante ao ordenamento juridico € a projecéo
dos efeitos legais e concretos de um e de outro e que séo praticamente 0s mesmos.

Em que pese o antagonismo conceitual existente entre os diversos ordenamentos
juridicos do mundo, € certo é que os efeitos sdo 0s mesmos e as consequéncias, no mundo
dos fatos e no mundo do Direito, também.

Operando-se o género, fortuidade, € possivel compreender melhor os institutos e
postulados que regem as espécies, forca maior e caso fortuito.

A caracterizacdo do caso fortuito depende dos seguintes elementos, tidos como
pressupostos essenciais: imprevisibilidade, inesperabilidade e irresistibilidade. Ndo basta
haver um fato considerado como anormal e provocador de um determinado dano para alegar-
se a fortuidade, € preciso que este fato seja absolutamente imprevisivel, inesperado e
irresistivel.

A forca maior, segundo o entendimento dado pelo Direito brasileiro, € o fato relevante
ao mundo juridico e que foi provocado pela conduta humana. A conduta humana, por sua vez,
€ entendida como toda ag¢édo ou omisséao finalisticamente orientada para um dado resultado e
gue, inserida em um certo contexto fatico, interessa ao Direito.

O caso fortuito é o evento da natureza ndo esperado, totalmente imprevisivel e de
forca irresistivel. E o fato que n&o depende da conduta humana, superando-a em todos os
seus limites. E algo que acontece no mundo concreto, um verdadeiro e devastador happening,
ou seja, um fendmeno invencivel e que produz efeitos relevantes ao mundo juridico.

A falta de apenas um dos requisitos em destaque tem o conddo de afastar eventual
caracterizacdo do caso fortuito. A forca maior e o caso fortuito s@ existem se existirem os
referidos trés requisitos, capazes de superar os limites maximos de cuidado do transportador
maritimo em relacdo aos bens sob sua custédia.

A falta de apenas um deles € o bastante para se ter afastada qualquer pretenséo no
sentido de se caracterizar a fortuidade. E de vital significado, ter-se como postulado esse
entendimento, porque € muito comum os transportadores alegarem, diante dos casos
concretos, fortuidade com base em apenas um dos referidos requisitos. Fazem-no porque
continuam defendendo a ideia, ha muito ultrapassada, de a expedicdo maritima ser uma

verdadeira aventura, sujeita a inUmeros riscos e perigos, todos imprevisiveis ao homem.
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Existe ainda hoje uma tendéncia pelo repudio a ideia de o transporte maritimo
continuar sendo, hoje, final do século XX, considerado uma aventura (tese ampla e
isoladamente defendida pelos transportadores maritimos e 0s seus simpatizantes).

Existem inimeras razdes e motivos para repudiar a ideia da aventura. E fato notério
que o constante avango da tecnologia impulsionou um enorme desenvolvimento da
engenharia naval.

Atualmente, os navios sao planejados e construidos para suportarem as adversidades
préprias do mar. E ainda sdo construidos para superarem o0s mares mais furiosos e
tempestuosos.

A navegacdo recebeu nos ultimos tempos grandes beneficios com o avanco da
tecnologia. Os navios possuem atualmente poderosos sonares, servico de localizacdo por
GPS (sistema de posicionamento global), mapeamento por fotos computadorizadas via
satélite etc. E ainda com o desenvolvimento da informatica, a meteorologia beneficiou-se com
poderosos recursos e fantasticos equipamentos.

Os modernos meios de comunicacdo existentes permitem que o comando do navio,
por meio dos poderosos radares e computadores de bordo, diretamente ligados a satélites de
dltima geragdo, tenha uma exata, ampla e segura informacdo, a qualquer tempo, das
condi¢cbes do mar e do clima a serem enfrentados.

Portanto, a ocorréncia de caso fortuito, € muito mais dificil de haver, nos dias atuais,
um caso concreto em que uma embarcagéo, no curso de uma expedigdo maritima, venha a
sofrer um fato, ao mesmo tempo, inesperado, imprevisivel e irresistivel.

A questdo, de certa forma, estd praticamente pacificada em nossos Tribunais,
subsistindo duvidas ndo mais em relagdo ao suporte juridico, e a forma de entendé-lo e aplica-
lo em um dado caso concreto, mas, sim, ao proprio suporte fatico do tema. Vale dizer: se
determinado acontecimento é ou ndo é um fato merecedor de ser amparado pela fortuidade.

No que se refere ao caso fortuito, a dificuldade de apreciacéo persiste apenas no fato
de se constatar se um sinistro foi ou ndo objeto de sua incidéncia, ou seja, se ele esta
realmente acobertado pelos requisitos inafastaveis para a caracterizacéo da excludente legal.

Pode-se exemplificar da seguinte maneira: um navio que mediante contrato saia com
a mercadoria do porto de Paranagua no Parana e deva entregar bens No Canada e
posteriormente na Dinamarca e devendo fazer uma escala no Estado de S&ao Paulo, no Porto
de Santos. Para chegar ao seu destino final deve atravessar os mares do Atlantico Norte,
durante a época do inverno, regido que, nessa época, € quase sempre afetada pelo mau
tempo, mares agitados, ou furiosos, além de ser palco de constantes tempestades. E
previsivel, portanto, a possibilidade de o navio vir a enfrentar adversidades e dificuldades no

curso da viagem. Em Santos, no porto de escala, o comando do navio € oficialmente
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comunicado que estd sendo esperada uma terrivel tempestade, exatamente na area de
navegacao do navio rumo ao Atlantico Norte. O comando do navio tem duas opc¢des: ficar
atracado no porto de Santos até a passagem da tempestade ou zarpar assumindo todos 0s
riscos inerentes ao enfrentamento da adversidade climatica. Antes de mais nada, é importante
observar que o mau tempo, que ja era previsivel, tornou-se esperado. Pois bem, o comando
acredita ser capaz de resistir a0 mau tempo e o transportador maritimo ndo aceita o fato de o
navio ficar mais tempo parado, sem ganhar o frete. Assim, a opcao escolhida € a de levar a
efeito a viagem, assumindo todos 0s riscos inerentes ao proprio navio, a integridade fisica da
tripulacdo e aos bens confiados para transporte. O resultado ndo poderia ser outro. O
comando do navio ndo consegue sair absolutamente incélume do enfrentamento com a
tempestade a mercadoria € danificada, ensejando um prejuizo de grande monta.

Nesse caso, € comum o transportador maritimo alegar a fortuidade, baseando-se, tao-
s6, no protesto lavrado a bordo e judicialmente ratificado no primeiro porto brasileiro de
atracagem, sendo este protesto alicercado, provavelmente, na inteligéncia do comando do
navio de as forcas da adversidade natural terem superado os niveis hormalmente ocorridos
neste tipo de evento, desprezada toda e qualquer consideracdo de natureza juridica.

Percebe-se que ndo é preciso muito esfor¢o para verificarmos que esse raciocinio é
equivocado, posto que o importante ndo é o fato de as forcas da tempestade terem sido
demasiadamente elevadas, mas sim o de ela ser previsivel, pior, esperada. Uma adversidade
climéatica € sempre uma adversidade climética e a sua furia pode variar em intensidade, razéo
pela qual, sabendo previamente da sua ocorréncia, a ninguém é dado enfrenta-la sem o
devido preparo. Quem o faz, assume, integralmente, todos os riscos, ndo podendo,
posteriormente e mediante a constatacdo de infortinio, alegar o beneficio legal do caso
fortuito.

O caso ilustrado é bastante emblematico e serve para enfatizar a ideia de hoje ser
muito dificil, a caracterizacéo de caso fortuito, em face de todo o aparato tecnoldgico existente
e que faz previsivel, sendo esperado, todas as eventuais ocorréncias de adversidades
climaticas. Desse modo, se o evento é de qualquer forma esperado, ou previsivel, ainda que
irresistivel, ndo ha como subsistir a excludente de responsabilidade a que nos referimos
acima.

A respeito da limitacdo da responsabilidade civil, sob o prisma do Direito Interno e da
jurisprudéncia do Brasil, ja reconheceu o Superior Tribunal de Justica (STJ) que ndo ha poder
de negociacdo nos contratos tipo usados nos contratos de fretamento, de modo que nédo
cumpriria subsistir clausulas de limitacdo de responsabilidade. Contudo, o STJ, em outros
casos diversos, também possuem jurisprudéncia pelo acolhimento da limitacdo de clausula,

ndo se podendo falar na existéncia de entendimento pacifico e uniforme.
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Neste sentido, de acordo com o que ja entendeu do STJ, destaque-se 0s seguintes

julgados:

CIVIL E COMERCIAL - SEGURO - TRANSPORTE MARITIMO -
INDENIZACAO - CLAUSULA LIMITATIVA DA RESPONSABILIDADE
DO TRANSPORTADOR — SUMULA 161, DO STF.

I- REPUTA-SE NAO ESCRITA QUALQUER CLAUSULA

LIMITATIVA DA OBRIGACAO DE NAO INDENIZAR, EM

CONTRATO DE TRANSPORTE MARITIMO, O VALOR CAPAZ DE
TORNAR IRRISORIA A INDENIZACAO RELATIVA AOS DANOS

CAUSADOS.

II- PRECEDENTES DO SUPERIOR TRIBUNAL DE JUSTICA.

[1I- RECURSO CONHECIDO E PROVIDO. 76

DIREITO COMERCIAL. TRANSPORTE MARITIMO. CLAUSULA
LIMITATIVA DE RESPONSABILIDADE.

1. NOS CONTRATOS DE TRANSPORTE, NAO SUBSISTE
CLAUSULA QUE LIMITE A RESPONSABILIDADE DO
TRANSPORTADOR A UMA INDENIZACAO DE VALOR
AVILTANTE, TENDO-SE EM CONSIDERACAO O PRECO DOS
BENS EXTRAVIADOS.

2. PRECEDENTES.

3. RECURSO ESPECIAL CONHECIDO E PROVIDO.Y"*

Por outro lado, ndo se cuida de jurisprudéncia unissona do STJ, contando o Tribunal,
e mesmas Turmas, com julgados pela plena validade de clausulas como a da limitacdo da

responsabilidade. Neste sentido:

COMERCIAL. DIREITO MARITIMO. TRANSPORTE. CLAUSULA
LIMITATIVA DE

RESPONSABILIDADE. VALIDADE. PRECEDENTE DA SEGUNDA
SECAO. RECURSO DESACOLHIDO.

- E VALIDA A CLAUSULA LIMITATIVA DA RESPONSABILIDADE DE
INDENIZAR INSERIDA EM CONTRATO DE TRANSPORTE
MARITIMO. 178

TRANSPORTE  MARITIMO. CLAUSULA  LIMITATIVA DE
RESPONSABILIDADE. E VALIDA A CLAUSULA LIMITATIVA DA
RESPONSABILIDADE DE INDENIZAR INSERTA EM CONTRATO
DE TRANSPORTE MARITIMO. PRECEDENTES. RECURSO
ESPECIAL CONHECIDO E PROVIDO. 7

176 SUPERIOR TRIBUNAL DE JUSTICA (STJ). REsp 29121/SP, Ministro WALDEMAR ZVEITER, T3 -
TERCEIRA TURMA, DJ: 16/12/1992.

177 SUPERIOR TRIBUNAL DE JUSTICA (STJ). REsp 1076/SP, Rel. Min. Bueno de Souza, T4 — Quarta
Turma, DJ: 11/05/1993.

178 SUPERIOR TRIBUNAL DE JUSTICA (STJ). REsp 36706/SP, Rel. Min. SALVIO DE FIGUEIREDO
TEIXEIRA, T4 - QUARTA TURMA, DJ: 05/11/1996.

179 SUPERIOR TRIBUNAL DE JUSTICA (STJ). REsp 153787/SP. Rel. Ministro BARROS MONTEIRO,
T4 — QUARTA TURMA, DJ: 18/12/1997.
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E, ainda, de acordo com julgados mais recente:

RECURSO ESPECIAL - DEMANDA AJUIZADA PELA
SEGURADORA EM FACE DA TRANSPORTADORA, POSTULANDO
O REEMBOLSO DA INDENIZACAO PAGA A SOCIEDADE
EMPRESARIA SEGURADA, EM RAZAO DE AVARIAS CAUSADAS A
CARGA OBJETO DE TRANSPORTE MARITIMO INTERNACIONAL -
SENTENCA DE

PROCEDENCIA MANTIDA PELO ACORDAO ESTADUAL,
CONSIDERADA NULA DE PLENO DIREITO A CLAUSULA
LIMITATIVA DA OBRIGACAO INDENIZATORIA. INSURGENCIA DA
TRANSPORTADORA.

1. Acgéo regressiva intentada em 1998 pela seguradora, na qualidade
de sub-rogada nos direitos da sociedade empresaria segurada,
postulando o reembolso, pela transportadora estrangeira, do valor
pago atitulo de indenizacao securitaria decorrente de danos causados
durante o transporte maritimo internacional.

Ao contestar, a transportadora pleiteou a observancia da clausula
limitativa da responsabilidade (resultante do exercicio da opcéo pelo
pagamento de frete reduzido sem mencéo ao valor da carga), em caso
de procedéncia da pretensao da parte autora.

Sentenca de procedéncia confirmada pelo Tribunal de origem,
declarada a nulidade da referida disposicdo contratual, sob o
fundamento de que abusiva, por configurar preceito excludente de
responsabilidade do fornecedor inserta em contrato de adeséo.

2. Validade da clausula limitativa do valor da indenizacao devida em
razdo de avaria da carga objeto de transporte maritimo internacional.
Nos termos da jurisprudéncia firmada no ambito da Segunda Secéo,
considera-se valida a clausula do contrato de transporte maritimo que
estipula limite maximo indenizatério em caso de avaria na carga
transportada, quando manifesta a igualdade dos sujeitos integrantes
da relacdo juridica, cuja liberdade contratual revelar-se amplamente
assegurada, ndo sobressaindo, portanto, hipétese de incidéncia do
artigo 60, inciso VI, do Cdodigo de Defesa do Consumidor, no qual
encartado o principio da reparacdo integral dos danos da parte
hipossuficiente (REsp 39.082/SP, Rel. Ministro Nilson Naves, Rel. p/
Acérdd@o Ministro Fontes de Alencar, Segunda Secéo, julgado em
09.11.1994, DJ 20.03.1995).

Nada obstante, € de rigor a afericAo da razoabilidade e/ou
proporcionalidade do teto indenizatério delimitado pela transportadora,
0 qual ndo poderd importar em quantia irriséria em relacdo ao
montante dos prejuizos causados em razao da avaria da mercadoria
transportada, e que foram pagos pela seguradora. Precedente do
Supremo Tribunal Federal: RE 107.361/RJ, Rel. Ministro Octavio
Gallotti, Primeira Turma, julgado em 24.06.1986, DJ 19.09.1986.

3. No caso concreto, a luz da orientacdo jurisprudencial firmada na
Segunda Secdo, ndo hd que se falar em clausula estabelecida
unilateralmente pelo fornecedor do servico, na medida em que, como
de costume, é oferecida ao embarcador a op¢do de pagar o frete
correspondente ao valor declarado da mercadoria ou um frete
reduzido, sem mengéo ao valor da carga a ser transportada, sendo
certo que, na ultima hipotese, fica a parte vinculada a disposi¢ao
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limitativa da obrigacdo de indenizar, cuja razoabilidade e
proporcionalidade deverda ser aferida pelo 6rgéo julgador.

4. Hip6tese em que nao se revela possivel a utilizacdo da técnica de
julgamento do recurso especial prevista no artigo 257 do RISTJ
(aplicacdo do direito a espécie). Isto porque ndo houve
pronunciamento, nas instancias ordinarias, sobre as assertivas
formuladas por ambas as partes (no bojo da contestacao, da réplica,
da apelacéo e das contrarrazdes) atinentes ao tipo de frete pago pela
importadora da mercadoria transportada, bem como sobre se
configurada, no caso concreto, a irrisoriedade do teto indenizatério
estabelecido no contrato de transporte maritimo.

5. Recurso especial da transportadora parcialmente provido para,
reconhecida a validade da clausula limitativa de responsabilidade,
determinar o retorno dos autos a origem para rejulgamento da
apelacdo, na parte relativa ao limite da indenizacdo, superado o
entendimento contrario ao esposado nesta Corte Superior.8®

Sem que se possa falar em entendimento unissono no Direito Brasileiro, insta verificar
a questdo da limitagdo da indenizacdo a partir da pratica comercial e do histérico deste
entendimento, analisando a fundo os argumentos, tanto de fundo juridico quanto de tez
econbmica, utilizados para defesa da limitacdo da responsabilidade e da indenizacao

correspondente.

4.2 A Limitacdo da Indenizacdo no Direito Internaci  onal: origens e situacao atual

A limitacdo do valor pago na indenizagéo pelos danos causados surgiu no século XVI
e foi originariamente criada com o objetivo de estimular o investimento na marinha mercante.

Contudo, segundo conclui Gotthard Gauci, conforme trabalho publicado de 1995, “a
limitacdo de responsabilidade no Direito Maritimo deve ser atribuida a histéria maritima™82,

Mais precisamente, Gotthard Gauci mergulha em uma andlise histérica da limitacao
da responsabilidade, verificando que inicialmente foi justificada por motivos protecionistas e
historicos, dado que o objetivo maior era fortalecer a competitividade internacional das frotas
mercantes nacionais, com fins de atrair pessoas diversas para investir no ramo, garantindo

uma limitac&o global de responsabilidade’®.

180 SUPERIOR TRIBUNAL DE JUSTICA (STJ). REsp 1076465/SP, Rel. Ministro MARCO BUZZI, T4 -
QUARTA TURMA. DJ: 08/10/2013.

181 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 67, trad. Livre.

182 |bid., p.66.
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Tal realidade, a época, também foi observada por Yuval Harari, que assim anotou,

guando nos seus estudos da Histéria da Humanidade e do crescimento europeu, e, sobretudo,

da Holanda, vivenciado!®3:

“Navios se chocavam com icebergs, afundavam em tempestades
tropicais ou eram vitimas de piratas. A fim de aumentar o nimero de
investidores em potencial e reduzir o risco em que eles incorriam, os
europeus se voltaram para empresas constituidas como sociedades
por cotas de responsabilidade limitada. Em vez de um Gnico investidor
apostando todo o seu dinheiro em um s6 navio fragil, a empresa
coletava dinheiro de um grande numero de investidores, cada um
deles arriscando apenas uma pequena porcdo de seu capital. Os
riscos eram minimizados, mas os lucros néo tinham limites.

Mesmo um pequeno investimento no navio certo poderia transformar
o investidor em um milionario.

Década ap6s década, a Europa Ocidental testemunhou o
desenvolvimento de um sofisticado sistema financeiro capaz de
levantar grandes somas de crédito em um piscar de olhos e coloca-las
a disposicdo de governos e empreendedores privados. Esse sistema
podia financiar exploracBes e conquistas de maneira muito mais
eficiente do que qualquer reino ou império. O recém-descoberto poder
do crédito pode ser observado na batalha feroz entre a Espanha e a
Holanda. No século XVI, a Espanha era o Estado mais poderoso da
Europa, dominando um vasto império global.

Governava grande parte da Europa, grandes por¢cées da América do
Norte e do Sul, as ilhas Filipinas e uma série de bases na costa da
Africa e da Asia.

Todos os anos, frotas carregadas de tesouros americanos e asiaticos
regressavam aos portos de Sevilha e de Céadiz. A Holanda era um
pequeno pantano ventoso, desprovido de recursos naturais, um
pequeno rincdo dos dominios do rei da Espanha.

Em 1568, os holandeses, que eram em sua maioria protestantes, se
revoltaram contra seu senhor espanhol catolico. No inicio, os rebeldes
pareciam desempenhar o papel de Dom Quixote, atacando
corajosamente moinhos de vento invisiveis. Mas, em 80 anos, 0s
holandeses ndo s6 conquistaram a independéncia em relacdo a
Espanha como também conseguiram substituir os espanhdis e seus
aliados portugueses como senhores das rotas maritimas, construir um
império holandés global e se tornar o Estado mais rico da Europa.

O segredo do sucesso holandés foi o crédito. Os burgueses
holandeses, que tinham pouca predilecdo por combate em terra,
contrataram exercitos mercendrios para enfrentar a Espanha por eles.
Enquanto isso, eles se lancaram ao mar em frotas cada vez maiores.
Exércitos mercenéarios e frotas brandindo canhfes custam uma
fortuna, mas os holandeses foram capazes de financiar suas
expedicbes militares mais facilmente do que o poderoso Império
Espanhol porque obtiveram a confianca do prospero sistema
financeiro europeu numa época em que o rei espanhol estava
corroendo de modo negligente a confiangca nele depositada. Os

183 HARARI, Yuval N. Sapiens : uma breve histéria da humanidade. 50. ed. Porto Alegre: L&PM, 2019,

p. 373.
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financiadores concederam aos holandeses crédito suficiente para
formar exércitos e frotas, e esses exércitos e frotas deram aos
holandeses o controle sobre as rotas de comércio mundial, o que, por
sua vez, gerou lucros vultosos. Os lucros lhes permitiram pagar os
empréstimos, o que fortaleceu a confianca dos financistas. Em pouco
tempo, Amsterda se tornou ndo sé um dos portos mais importantes da
Europa como também a Meca financeira do continente.”

E interessante notar, inclusive, que grande parte dos tratados internacionais que
cuidam do transporte maritimo, como as Regras de Haia, Haia-Visby e, mais recentemente,
as Regras de Roterdd, foram realizados e negociados em cidades da Holanda (Haia e
Roterdd), que remanescem essenciais até hoje enquanto féruns de encontros internacionais
para discusséo do Direito Maritimo.

De todo modo, ainda que a limitacdo da responsabilidade se apresente favoravel a
determinados Estados e comércio europeu, ndo se pode atribuir unicamente ou precisamente
a Europa o advento da limitacdo da responsabilidade.

Assim, para Gotthard Gauci, apesar da ideia de limitacdo de responsabilidade no
direito maritimo ser incerta, sem se poder precisar uma determinada data ou momento em

especifico, pode-se notar algumas origens comuns, com destaque!®:

1) A nogéo de direito romano de noxae deditio, em que um proprietario
poderia exonerar a responsabilidade por danos causados a outro
individuo ao renunciar ao instrumento, havendo fortes ligacdes com a
doutrina.

2) Leis que remetem ao século Xl, sobre limitacdo da
responsabilidade, em jurisdi¢cdes de tradi¢cdo da civil law.

3) Articulacdo de uma doutrina da limitacdo, por Hugo Grotius, em
1625.

Tais origens, segundo o doutrinador, teriam impactos diretos na aplicacao draconiana
e irrazoavel exigida até os dias atuais e presentes em legislacdes diversas de Direito Maritimo
e em Convencdes Internacionais.

A titulo de exemplo, lembra o doutrinador que, no ambito do Direito Inglés, a
Convencéo sobre Limitagdo de Responsabilidade por Reivindicacdes Maritimas de 1976, que
esta incorporada como Parte | do Anexo 4 do Merchant Shipping Act 1979, prevé a limitagédo
de responsabilidade do proprietario, fretador, gerente ou operador de um navio de mar em
uma série de casos, 0 mais notavel dos quais seria a situacéo de “reclamacdes em relacédo a

perda de vidas ou danos pessoais ou perda ou danos a propriedade (incluindo danos as obras

184 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 65-74.
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portuarias, bacias e hidrovias e ajudas a navegacéo), ocorridas a bordo ou em ligacao direta
com a operagdo do navio ou com operacdes de salvamento, e consequentes perdas delas
decorrentes”. 18

Outro exemplo de limitacdo da responsabilidade civil contratual do transportador
maritimo que poderia ser dado, perante transportadores maritimos do Brasil, seria a aplicacédo
de clausula de irresponsabilidade face as normas previstas em Direito internacional. Conforme
j& comentado, ndo se admite a clausula de irresponsabilidade no Brasil*®.

Além da existéncia, nas Convencgdes Internacionais de varias clausulas que permitem
a exclusdo ou limitacdo da responsabilidade, além das contratuais, existe ainda a limitacdo
do valor a ser pago como indenizacdo pelos danos causados as mercadorias. O sistema
brasileiro ndo permite esse tipo de limitagdo contratual.

A limitacdo da responsabilidade do transportador, portanto, € uma limitacdo no tocante
ao montante a ser indenizado em favor do credor lesado. O transportador responde pelo
evento, mas somente até a quantia determinada em convencao.

Em relacdo as Regras de Haia-Visby, essas impdem atualmente um limite de 666,7
DES (ou SDR) por volume ou de 2 DES por quilograma bruto, o que resultar maior. Esse valor
decorre do Protocolo SDR que alterou as Regras de Haia-Visby em 1979. Esse protocolo
mudou a unidade basica de conta que antigamente era o Franco Poincaré para o Direito
Especial de Saque e o protocolo entrou em vigor em 14 de fevereiro de 1984.

O DES significa Direito Especial de Saque (SDR — Special Drawing Rights) que € uma
unidade monetéria criada pelo Fundo Monetario Internacional — FMI, nos anos 70 para
substituir o padréo-ouro. O DES é administrado pelo proprio Fundo Monetério Internacional e
seu valor em termos de Ddlar é calculado através de uma média ponderada entre as principais
moedas do comércio internacional, segundo critérios fixados pelo FMI.

Por sua vez as Regras de Hamburgo trazem um limite de 835 DES por volume ou 2,5
DES por quilograma bruto, o que resultar maior e, ainda, um limite de 2,5 vezes o valor do
frete das mercadorias que tenham sofrido atraso, ndo podendo ultrapassar o valor do frete
total expresso no Conhecimento de Embarque (B/L).

Como dito anteriormente as Regras de Hamburgo introduziram a possibilidade de
indenizacdo pelo atraso da mercadoria, mas também introduziram uma limitacéo no valor da
indenizacdo que tenham sofrido atraso que é de 2,5 vezes o valor do frete relativo as

mercadorias ndo podendo ultrapassar o valor total do frete.

185 |hid., p. 65.

186 \Vide: CREMONEZE, Paulo Henrique. Pratica de Direito Maritimo. O Contrato de Transporte
Maritimo e a Responsabilidade Civil do Transportador. 22 Edicdo. Revisada, Atualizada e Ampliada.
Séao Paulo: Quartier Latin, 2012.
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4.3 A (Anti)Juridicidade da Limitacdo da Responsabi  lidade Civil

Na atualidade, questiona-se a manutencdo da limitacdo da responsabilidade civil do
transportador maritimo. Na presente pesquisa, tal questdo, aplicAvel ao ambito do
ordenamento juridico brasileiro e ao meio atual em que se encontra o Direito Maritimo Privado,
versa sobre um dos pontos centrais da tese, de modo que o trabalho divide-se em trés partes
principais para se chegar a conclusao da antijuridicidade da limitacao da responsabilidade civil
do transportador maritimo, quais sejam:

(1) verificacdo dos riscos da atividade maritima e do desenvolvimento techoldgico
como fator de impacto para diminuicdo destes riscos;

(2) apresentacdo da questao da dificuldade de contratacdo de um seguro maritimo.

(3) andlise dos argumentos juridicos e econbémicos em prol da limitacdo da
responsabilidade;

(4) averiguacéao efetiva da manutencéo ou ndo da limitacdo da responsabilidade civil

do transportador maritimo.

4.3.1 O Desenvolvimento Tecnolégico e a diminuicdo dos Riscos Envolvidos

Conforme observa Manuel Castells, o processo de globalizacdo, sentido em diversos
aspectos da vida social, encontra-se intrinsecamente relacionado as transformagfes
tecnolégicas e econdmicas*®’.

N&o poderia ser diferente no comércio internacional e nas rela¢des travadas via mar,
em que o desenvolvimento tecnoldgico € cada vez mais aplicavel e disponivel aos players.

Inclusive, € reconhecido que o avango do comércio maritimo foi capaz de proporcionar
desenvolvimento para certas civilizacdes!®, assim como consolidou hegemonia de
determinados Estados ao longo da histéria das relagées internacionais®.

Na mesma via, pode-se dizer que o Brasil foi resultado do uso sucedido do mar, sendo
descoberta e fruto das navegacfes movidas pelas caravelas portuguesas. O Império Colonial
Portugués, com o auxilio de outras descobertas coloniais, mais do que nunca viu-se rico em

comeércio exterior e com influéncias importantes a época.

187 CASTELLS, Manuel. A Sociedade em Rede . Traducdo Roneide Venancio Majer. 19. Edicdo. Séo

Paulo: Paz e Terra, 2018.

188 MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo. 3. ed. Vol. I. Barueri, Sdo Paulo:
Manole, 2008, p. 31.

189 Assim, por exemplo, as frotas maritimas foram determinantes para consolidacdo da Inglaterra
enquanto hegemonia (militar e econdmica), na era das Grandes Navegacdes, conforme defende Alfred
Mahan. In: MAHAN, Alfred T. The Influence of Sea Power Upon History , 1660-1783. Boston: Little,
Brown, and Company, 1890.
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De fato, na era das Grandes NavegacOes, investimentos sobre navios poderiam
transformar comerciantes em milionarios e Estados em grandes nacgdes, ao passo que
também poderia significar um grande desastre e perda de valores infindaveis'®. Os naufragios
poderiam ser comuns, mas a vontade e a necessidade de expansao comercial eram maiores
ainda.

No entanto, se antes a estrutura tecnologica do comércio maritimo mundial e interno
era um, na atualidade mostra-se completamente diversa, o que pode ser atribuido diretamente
aos avancos tecnolégicos desenvolvidos ao longo dos séculos.

Nesse sentido, conforme conta Yuval Harari, na analise da histéria da humanidade e

de seu processo evolutivo!®::

“Suponha que um navio de batalha moderno fosse transportado de
volta & época de Colombo. Em questédo de segundos, poderia destruir
a Nifia, a Pinta e a Santa Maria e em seguida afundar as esquadras
de cada uma das grandes poténcias mundiais da época sem sofrer um
arranhao sequer. Cinco navios de carga modernos poderiam levar a
bordo o carregamento das frotas mercantes do mundo inteiro”.

No caso do Brasil, apenas para ilustrar a situacdo, segundo dados do Boletim
Aquaviario da Agéncia Nacional de Transportes Aquaviarios (ANTAQ), dez dos principais
portos publicos no Brasil movimentaram, em prol sobretudo da China enquanto compradora,
88 milhdes de toneladas de carga bruta (como soja, milho, arroz, etc.) o que corresponde a
87% da movimentacgédo total dos 29 portos publicos que registraram operagdo no terceiro
trimestre de 20192,

Ainda em termos de desenvolvimento de tecnologias ao longo do tempo, a Revolugéo
Industrial e o deslinde de todo século XIX, ja frutos do poder maritimo de determinados paises,
também trouxe novos rumos aos instrumentos do comércio maritimo, com navios a vapor e
introducdo do ferro enquanto matéria-prima para confeccdo dos navios (denominados de
Ironclads) e de embarcagGes em substituicdo aos navios feitos a madeiral®,

As expans0fes tecnoldgicas, sejam para fins comerciais ou sejam para fins de militares

e de geopolitica, ficaram ainda mais presentes apds as Guerras Mundiais, com a

190 HARARI, Yuval N. Sapiens : uma breve histéria da humanidade. 50. ed. Porto Alegre: L&PM, 2019,
p. 373.
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192 AGENCIA NACIONAL DE TRANSPORTES AQUAVIARIOS (ANTAQ). Boletim Aquaviario - 3°
Trimestre de 2019, 2019. Disponivel em: <http://portal.antaq.gov.br/index.php/boletins/>. Acesso em:
12 nov 2019.
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modernizagao das frotas mercantes e reaparelhamento dos portos por parte dos Estados face
ao aumento das demandas comerciais'®.

Foi também o momento em que se viu, mais do que nunca, a necessidade de
regulagéo do Direito Maritimo n&o apenas pela via doméstica, mas como também no ambito
internacional e nas relagfes transnacionais, com a necessidade, por exemplo, de revisdo da
andlise dos riscos de guerra e da reavaliacdo, nos contratos firmados, das war clauses —
clausulas utilizadas no sistema da Common Law que preveem qual regra devera ser usada
caso o0 contrato seja afetado por situacdo de guerra ou conflitos armados que possam
comprometer a realizagdo do transporte maritimo®®®,

Na atualidade, os meios eletrbnicos e novos meios de comunicacdo ao longo do
mundo, também auxiliam o comércio maritimo e trazem, como consequéncia, a diminuicdo
dos riscos envolvidos, a exemplo maior da facilitacdo burocratica relacionada as operacoes
de comércio exterior (como emissdo de documentos fiscais e de transporte).

Ao longo do tempo, pois, viu-se as transformacdes a favor da seguranca da
navegacdo. Da inviabilidade de transporte de grandes cargas, para o cotidiano de navios
levando consideraveis quantidades de matéria-bruta. Da substituicdo dos navios feitos a
madeira aos navios de ferro (Ironclads). Da perda de grande parte dos tripulantes por doencas
diversas no trajeto (escorbuto, célera, tuberculose, etc.) para o uso da Medicina em prol
desses'%. Da impossibilidade fisica de exploracdo de determinados locais, para a chegada
de navios nestes mesmos locais!®’.

Assim, as questdes inerentes ao comércio internacional maritimo de antes ndo sao as
mesmas de hoje, sendo possivel afirmar que 0s riscos no transporte maritimo sdo muito
menores, e diversos, aos riscos do comércio maritimo da era das Grandes Navegacdes e,
também, menores em relagdo a riscos existentes no comércio maritimo que moveu a
construcdo das normas internacionais e internas que regem o comeércio maritimo e o comércio

internacional.

194 L ACERDA, José Candido Sampaio de. Curso de Direito Privado da Navegacdo — Direito Maritimo.
3. ed. Rio de Janeiro: Freitas Bastos, 1984, p. 34.

195 VIANNA, Godofredo Mendes. Direito Maritimo. Vol. 1. Rio de Janeiro: FGV, 2016, p. 194.

19 HARARI, Yuval N. Sapiens : uma breve histéria da humanidade. 50. ed. Porto Alegre: L&PM, 2019,
p. 323.

197 A titulo exemplificativo: se antes ndo era possivel chegar em locais situados na Antartica (rica em
minerais e outras matérias-primas), hoje é destino para navios de turismo, navios de pesquisa e navios-
escola, além da Antartica de estar localizada em duas rotas maritimas importantes para o comércio
internacional, a Rota do Cabo e a Rota do Estreito de Drake. Inclusive, o Brasil &€ o sexto mais proximo
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no seu aspecto militar In: MATTOS, Leonardo Faria de. A inclusédo da Antartica no conceito de Entorno
Estratégico Brasileiro. Revista da Escola de Guerra Naval (Ed. portugués), v. 20, p. 165-192, 2014.
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Nesta via, face as novas tecnologias presentes no Direito Maritimo Internacional e a
consequente diminuicdo do risco, parece cair por terra os argumentos (como o0s dos
shipowners), sejam juridicos ou sejam econdmicos, pela manutencdo da limitacdo da
responsabilidade civil contratual como nos moldes havidos nas normas internacionais ou
domeésticas.

Deste modo, tem-se que ja foi destacado pela Lloyd's Register, auditoria e consultoria
maritima de Londres, que os acidentes com navios contam com reducdo de 85%. No
levantamento, houve 863 acidentes com perda total em 1910, contra 172 em 20121%,

Ainda, segundo Relatdrio de 2012 da Allianz Global Corporate & Specialty SE (AGCS),
que investigou a seguranca maritima no periodo de 1912 (evento do naufragio do Titanic) a
2012 (ano do incidente ocorrido na Costa Concoérdia), é possivel aferir que o risco operacional
do transporte em navios caiu vertiginosamente ao longo do tempo!®®. No entanto é imperioso
ressaltar que que os dados analisados e apresentados dos relatérios sdo globais e séo
informacdes relativas a todos os tipos de navios, de contratos maritimos e de acidentes, e

neles se incluem a hipétese desta tese, mas néo séo especificos.

De acordo com tal Relatério da AGCS, séo fatores que demonstram a evolucao

tecnoldgica e a maior seguranca maritima?°:

» Apesar da triplicacdo da frota mundial para mais de 100.000 navios
em 2010, e uma tonelagem total da frota agora se aproxima de 1 bilhdo
de toneladas brutas, as perdas no transporte diminuiram
significativamente de 1 navio por 100 por ano (1912) para 1 navio por
670 por ano em 2009.

« O comércio maritimo mundial continua a crescer rapidamente,
impulsionado pela globalizacdo e apoiado pela conteinerizagéo, tendo
triplicado desde 1970 para mais de 8,4 bilhGes de toneladas de carga
carregada por ano.

* O transporte maritimo pode ser considerado um dos meios mais
seguros de transporte de passageiros em geral: na Europa, é
classificado depois de ferroviario, aéreo e Onibus/6nibus como o
guarto meio mais seguro, com taxas de acidentes fatais muito mais

baixas do que carros, motocicletas, bicicletas ou caminhadas.

198 BBC NEWS Brasil. Cem anos ap6s desastre do Titanic, acidentes com na  vios tém reducédo de
85%. Da BBC Brasil, em Sao Paulo, 13 abr 2012. Disponivel em:
<https://www.bbc.com/portuguese/noticias/2012/04/120413 _titanic_riscos_atuais_acidentes_jp>.
Acesso em: 20 jan 2019.

199 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety and Shipping 1912-2012 - From
Titanic to Costa Concordia. An insurer's perspective from Allianz Global Corporate & Specialty.
Hamburg, March, 2012. Disponivel em:
<https://www.agcs.allianz.com/content/dam/onemarketing/agcs/agcs/reports/AGCS-Safety-Shipping-
Review-2012.pdf>. Acesso em: 02 mar 2019.
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 As causas primarias mais comuns de perdas no transporte sao
naufrdgio (49% das perdas), naufragio/encalhe (18%) e
incéndio/explosédo (15%) enquanto a falha do casco ou do maquinario
representa apenas cerca de 2% das perdas.

* Os navios de carga seca (a granel) apresentam taxas de perdas
superiores a média (44% das perdas, apesar de representarem 20%
da frota mundial em namero). Por outro lado, os petroleiros, navios
porta-contéineres e navios da industria offshore apresentam taxas de
perdas relativamente baixas.

» O transporte maritimo € altamente concentrado em rotas maritimas
modernas, a medida que 0s navios havegam entre 0s principais portos
para otimizar a eficiéncia. Isto resulta em agrupamento de perdas em
certas regides-chave. Os ‘pontos negros’ de acidentes incluem o Sul
da China, Indochina, Indonésia e Filipinas (17% de perdas em 2001-
2011), seguido pelo Mediterraneo Oriental e Mar Negro (13%), e
Japéo, Coreia e Norte da China (12%). Os mares ao redor das llhas
BritAnicas também mostram concentracdes de perda relativamente
altas (8%).

Segundo estudos divulgados em 2018 sobre a seguranga do transporte maritimo, a
AGCS continuou a notar que as perdas com fretes estéo caindo, malgrado notar novos riscos
cibernéticos e climaticos e perenes problema de erro humano.?

E em 2019, inclusive, verificou-se que a perda com frete foi a mais baixa deste século.

Segundo os dados divulgados pela AGCS no Safety and Shipping Review 2019:2%

. 46 grandes navios perdidos em todo o mundo em 2018, abaixo
por um recorde de 50% ao ano e 55% abaixo da média de 10 anos de
104.

. O total de perdas caiu significativamente em pontos criticos de

acidentes, como o Sudeste Asiatico.

. As perdas climaticas cairam pela metade devido ao ano de
tempestade mais silencioso.

. O numero de incidentes de envio € estavel. Danos em maquinas
sdo a principal causa, responsavel por US$ 1 bilhao em indenizac6es
do setor de seguros maritimos em cinco anos.

201 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Shipping losses continue to fall but
new cyber and climate risks and perennial human err  or problem threaten safety progress.  Press
Release, July 18, 2018. Disponivel em: <https://www.agcs.allianz.com/news-and-insights/news/safety-
shipping-review-2018.htmI>. Acesso em: 12 jan 2020.

202 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety & Shipping Review 2019 .
Disponivel em: <https://www.agcs.allianz.com/news-and-insights/news/safety-shipping-review-
2019.html>. Acesso em: 20 jan 2020.
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. Desafios para a industria naval: ameacgas politicas a seguranca
dos navios; impacto de Regras de emissbes de 2020 e numero
crescente de incidentes de incéndio.

Especificamente, o relatorio de 4 de junho de 2019 da Allianz demonstra que houve
menos acidentes envolvendo navios no ultimo século e contou que o numero de incidentes
de navegacdo relatados no geral (2.698 em 2018) mostra um pequeno declinio - menos de
1% ano a ano.?%3

Atualmente, conforme se vé do Relatério, a principal causa dos acidentes sdo danos
em maquinas, responsavel por mais de um terco dos mais de 26.000 incidentes no passado
e representou US$ 1bilhdo em indeniza¢des do setor de seguros maritimos em cinco anos.
Por via de consequéncia, danos na maquinaria sdo uma das causas mais caras de
reclamacdes de seguros maritimos.2%4

Baptiste Ossena, lider global de produtos Hull & Marine, afirma que com base na
analise de 230.961 reivindicacdes da industria de seguros maritimos da AGCS e outras
seguradoras, entre julho de 2013 e julho de 2018, conclui-se que a reducdo de perdas totais
foi influenciada por questdes circunstanciais do ano de 2018, mas deve-se também as
melhorias de longo prazo na seguranca do transporte maritimo global.

Ademais, Ossena apontou outros fatores que também contribuiram para essa reducao:
navios melhores projetados, tecnologia, regulamenta¢do mais rigida e robusta de sistemas de
gestdo de seguranca em navios que também ajudaram a prevenir avarias e acidentes. No
entanto, segundo o0 empresario, ainda falta uma queda geral no frete, ha muitos riscos politicos
para a seguranca da embarcacdo, em conformidade com as regras de emissfes de 2020, e
0 numero crescente de incéndios a bordo trazem desafios ao setor.

Como contraponto, ndo obstante, verificou-se do Relatério que o chamado risco
politico aumentou em todo 0 mundo e representa cada vez mais uma ameaca a seguranca
maritima, ao comércio e as cadeias de abastecimento por meio de conflitos, disputas
territoriais, ciberataques, sancodes, pirataria e até sabotagem, conforme evidenciado por
recentes ataques a petroleiros no Oriente Médio. O crescente numero de migrantes no mar e
0 aumento de passageiros clandestinos em navios comerciais também tém sérias
conseqguéncias para os armadores, levando a atrasos, desvios e uma maior pressao sobre a
tripulacéo. Os incidentes de pirataria aumentaram em 2018 para mais de 200.

Os incéndios também geram grandes perdas a bordo, com o niumero de incidentes

relatados, tendendo a subir. O Relatério acredita que a carga declarada incorretamente,

203 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety & Shipping Review 2019
Disponivel em: <https://www.agcs.allianz.com/news-and-insights/news/safety-shipping-review-
2019.html>. Acesso em: 20 jan 2020.

204 1bid, trad. livre.
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incluindo etiquetagem/embalagem incorreta de mercadorias perigosas, esteja por tras de
varios incéndios no mar. Ainda, a capacidade de combate a incéndio a bordo mostrou-se
limitada: se uma assisténcia externa for necesséria, até que isso aconteca podem ocorrer
danos significativos ao navio.

Para resolucdo do problema, o Relatorio observou que grandes portos em todo o
mundo estédo considerando a implantacdo dos chamados “drones farejadores” para detectar
violadores de regras ambientais e 0s navios que ndo usam combustiveis mais caros com
baixo teor de enxofre podem enfrentar penalidades significativas.

Neste sentido, O Capitdo Rahul Khanna, Chefe Global de Consultoria de Risco

Marinho, AGCS explica que?®:

“E importante que o transporte maritimo faca sua parte em um
ambiente mais sustentavel. No entanto, apesar do prazo se aproximar
rapidamente, ainda h&d uma falta de padrbes internacionais e
preocupacdo com a disponibilidade e compatibilidade de combustivel
com baixo teor de enxofre.

As seguradoras estdo preocupadas com um potencial aumento nas
reclamacdes de quebra de maquinario com a introducdo de
combustiveis com baixo teor de enxofre se a transi¢cdo nao for bem
administrada. Também h& potencial para interrupcdes e atrasos nas
viagens se houver falta de combustivel compativel e em conformidade
no porto. ”

Outros tépicos de risco na Revisdo de Seguranca e Remessa do AGCS incluem: o
namero crescente de incidentes em navios maiores; a capacidade de transporte de
contéineres quase dobrou em uma década e o pior cenario de perda pode custar até US$ 4
bilhdes no futuro; a tecnologia tem sido um fator positivo para o aumento da seguranca no
transporte maritimo, mas acidentes continuam a acontecer devido ao “excesso de confianca”,

por exemplo, perdas que ocorrem com a tripulacao ao telefone.

Mais recentemente, em 2020, época em gque a pandemia mundial decorrente do
coronavirus (SARS-CoV2) tomou conta do mundo, concluiu a AGCS que “a industria de
navegacao provou ser resiliente ao surto do coronavirus, mantendo o sangue vital do comércio

global e suprimentos essenciais fluindo™%. Ainda assim, questées como forte desaceleracdo

205 |hid., trad. livre. ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety & Shipping
Review 2019. Disponivel em: <https://www.agcs.allianz.com/news-and-insights/news/safety-shipping-
review-2019.html>. Acesso em: 20 jan 2020.

206 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). 10 coronavirus challenges for the
shipping sector. May, 2020. Disponivel em:
<https://www.agcs.allianz.com/content/dam/onemarketing/agcs/agcs/reports/AGCS-Coronavirus-
Challenges-Shipping-Sector.pdf>. Acesso em: 07 fev 2021.
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econdmica e condi¢bes operacionais em condigbes dificeis mostraram-se presentes na
realidade do transporte maritimo?’.

O relatério da Allianz referente ao ano de 2020 explica que a crise econdmica em
consequéncia da pandemia do Coronavirus ameaga desfazer anos de ganhos de seguranga
e um dos seus maiores impactos na industria de transporte maritimo provavelmente serdo as
consequéncias econdmicas de bloqueios e medidas de contengéo, que estéo interrompendo
a producdo e cadeias de abastecimento, prejudicando o consumidor e a confiangca nas
empresas.

A pandemia de coronavirus causou muitas mudancas para o transporte de cargas, em
todo o mundo. Apesar de o transporte ser uma atividade essencial, uma série de empresas
de manuseio de carga encerraram suas operacdes durante o surto de COVID-19, enquanto
portos tém operado sob restricoes.

As maiores perdas foram em produtos automotivos e transporte de contéineres,
refletindo fraca demanda por bens, bem como restricdes do lado da oferta. O primeiro
semestre de 2020 pode ver uma queda de 25% no trafego maritimo, com queda de 10% no
ano no geral, de acordo com o analista maritimo Sea-Intelligence.?%®

Muitos dos maiores portos do mundo relataram redugdes nos volumes. Segundo
Elisabeth Pinquier, Chefe Regional da Marinha, Mediterraneo na AGCS: "Uma retragéo
econdmica sustentada terd implicagfes para os riscos do transporte, como navios de cruzeiro
e outras embarcagfes sdo acondicionadas e como transporte as empresas tomam medidas
para gerenciar custos ".20°

Outra grave consequéncia da atual pandemia, apontada no Relatério, é o impacto que
a reducado do comércio e frete terdo na segurancga, com a interrupcgao de vistorias e inspec¢des
portuarias; os servigos de resposta a incidentes que podem ser afetados por medidas de
coronavirus, com consequéncias preocupantes caso ocorra um grande incidente, como
incéndio, colisdo ou aterramento, especialmente em uma area ambientalmente sensivel; e
ainda com a crise econdmica haverao esfor¢os para cortar custos e, conforme o capitdo Rahul
Khanna, chefe global de risco maritimo de Consultoria na AGCS:

“Nés sabemos que a tripulacdo e os orcamentos para a manutencao
estdo entre as primeiras areas a serem cortadas. Mas € importante
gue a manutencao dos padrdes de seguranca ndo sejam afetados pela
desaceleracéo, os proximos anos provavelmente serdo dificeis para a
industria naval. No entanto, esperamos que industria ndo va desfazer
todo o bom trabalho realizados nos anos anteriores” e complementa
gue “Os armadores enfrentardo pressdes de custos adicionais de uma

207 |bid, trad. Livre.
208 |pid., trad. Livre.
209 |pid., trad. Livre.
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desaceleracao no comércio e, sem duvida, implementardo medidas de
eficiéncia”.

A interrupcdo da manutencdo levanta preocupacbes com possiveis danos as
maquinas, os armadores correm o risco de atrasos por conta do maquinario, tendo em vista
gque a pandemia dificultou a realizacdo da manutencdo com a interrupcao no fornecimento de
pecas de reposicao, 6leo lubrificante e 6leos hidraulicos, o que pode atrasar o cronograma de
manutencdo ou resultar no uso de marcas alternativas. Isso pode ter um efeito prejudicial
sobre a operacdo segura de motores e maqguinas, causando danos ou avarias, que por sua
vez podem levar a encalhes ou colisGes. Danos ou avarias de maquinas ja sdo a causa
mais comum de incidentes de navegac¢do da Ultima década, responsavel por mais de um tergo
(9.081) de 26.071 incidentes analisados entre janeiro de 2010 e dezembro de 2019.

Nessa conjuntura, 10 desafios foram observados em relagédo ao transporte maritimo

em tempos de pandemia mundial, ora sintetizados?*°:
1) A auséncia ou decrescimento do bem-estar da tripulacdo podem
levar ao aumento do erro humano.

2) Aumento dos impactos decorrentes do coronavirus para
reivindicagdes de seguro maritimo.

3) A gqueda econbmica ameaca desfazer anos de ganhos de
seguranca.

4) Provaveis danos e atrasos na carga, visto que as cadeias de
abastecimento ficam sob presséo.

5) Alinterrupgdo da manutencéo levanta preocupacdes quanto a danos
as maquinas.

6) Atrasos na andlise do bunker aumentam o risco de danos ao motor.

7) Interrupcdo de vistorias, de inspecbes portuarias e resposta de
emergéncia podem colocar em risco a seguranca maritima.

8) A industria de navios de cruzeiro enfrenta uma nova realidade com
maior responsabilidade.

9) Cruzeiros abandonados apresentam consideravel acamulo de risco.

10) O boom flutuante de armazenamento de Oleo traz potenciais
exposicoes.

210 |pid, trad. Livre.
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Em relacdo ao desempenho do transporte maritimo e dos riscos envolvidos durante

2020, ainda, assim foram as conclusdes extraidas da AGCS, na Safety and Shipping Review

2020:21

. 41 navios grandes perdidos em todo o mundo em 2019, queda
de mais de 20% ano a ano e quase 70% em uma década.

. O numero de incidentes com embarques (2.815) aumentou,
assim como as reclamacfes de problemas com maquinas. A
seguranca dos navios Ro-ro é uma preocupagao crescente.

. As consequéncias do coronavirus e uma retracdo econdémica
sustentada podem ameacar a melhoria da seguranca a longo prazo e
disparar um aumento nas perdas com medidas de corte de custos,
tripulacdo cansada, navios ociosos e resposta de emergéncia
enfraquecida.

. As crescentes tensfes geopoliticas, regras de emissfes e metas
de descarbonizacao, cargas declaradas incorretamente e incidentes
de incéndio continuam a representar desafios de risco.

E de acordo com o mais recente Relatorio da Lloyd's Register, a perspectiva para 2021

€ de mudancas ainda maiores para fins de adequacao, sobretudo, as alteragdes fitossanitarias

e epidemiolégicas decorrentes da pandemia mundial do coronavirus, como questfes de

gerenciamento de agua?'?.

Dentre os cenarios previstos no ambito do transporte maritimo, segundo a Lloyd’s?3,

consta alteragbes propostas pela Organizagcdo Maritima Internacional (IMO) para o

Gerenciamento de Agua de Lastro (Ballast Water Management - BWM)?*, com regulamento

previsto para entrar em vigor em outubro de 2021. Além disso, anos vindouros podera contar

com Orientacdo para o teste de comissionamento de lastro sistemas de gestdo da agua

oriundos da IMO, o

gue inclui um requisito que “a coleta e analise das amostras

representativas deve ser independente do fabricante ou fornecedor BWMS e para satisfacédo

da Administracao”.

211 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety & Shipping Review 2020 .
Disponivel em: <https://www.agcs.allianz.com/news-and-insights/reports/shipping-safety.html|>.

Acesso em: 17 fev 2021.
212 LLOYD'S REGISTER
showing classification

(LR). LR Class News 2020 full year roundup. Archive of Class News,
and statutory alerts and bulletins. Disponivel em:

<https://www.Ir.org/en/resources/class-news/>. Acesso em: 20 fev 2021.

213 |bid., p. 32, trad. livre.

214 Conforme explica Eliane Octaviano Martins, “Lastro é definido como qualquer volume sélido ou
liqguido colocado em um navio para garantir sua estabilidade e condices de flutuacdo. O termo ‘agua
de lastro’ refere-se a agua utilizada nos tanques dos cargueiros para que tenham mais estabilidade
guando estéo se deslocando vazios”. In: MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo.

3. ed. Vol. I. Barueri, Sao

Paulo: Manole, 2008, p. 186.
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No mais, acrescente-se que 0s navios da atualidade, sobretudo aqueles que fazem
trajetos internacionais, apresentam mecanismos de seguranca e de vigilancia aprimorado ao
longo do tempo. Assim, tem-se que 0s navios contam com sistema de identificacdo e
acompanhamento a longa distancia, consistente em radar que rastreia navios a longo alcance,
possuem alarmes de protecéo, entre diversos outros mecanismos de seguranca.

Conforme ja visto, 0os navios possuem atualmente poderosos sonares, servigco de
localizacdo por GPS (sistema de posicionamento global), mapeamento por fotos
computadorizadas via satélite etc. E ainda com o desenvolvimento da informatica, a
meteorologia beneficiou-se com poderosos recursos e fantasticos equipamentos.

Neste sentido, situacfes atinentes ao Direito do Mar, como os de pirataria maritima,
também estdo decrescendo substancialmente ao longo do tempo, fator tal que conta com o
auxilio da cooperacéo internacional?®. Como exemplo, tem-se que em 2017 foram reportados
ao International Maritime Bureau (IMB) da International Chamber of Commerce’s (ICC),
apenas 180 incidentes de pirataria e assaltos armados contra navios, sendo considerado o
namero anual de incidentes baixo desde 1995, em que foram reportados 188 casos de
pirataria ou assalto a méao armada?®.

Portanto, face a todas as mudancas tecnoldgicas proporcionadas ao longo do tempo,
pode-se afirmar que ndo ha mais razdo para manutencdo do entendimento juridico da
limitac&o da responsabilidade havida como nos moldes antigos.

Ou seja: ja ndo cabe mais a argumentacdo, por parte dos shipowners ou das
seguradoras, da “quase inevitabilidade de um relativamente alto nimero de acidentes de
rotina” ou de alta probabilidade de incidentes graves ocasionais como justificativas para
limitacdo da responsabilidade no direito maritimo”. 2/

Por outro lado, malgrado todo o desenvolvimento tecnoldgico no atual estdgio mundial,
ainda néo se pode concluir pela completa eliminagdo dos riscos envolvidos no transporte de
mercadorias pela via maritima. Ou seja: ndo se pode afirmar categoricamente que ndo havera
qualquer situacdo desfavoravel durante o trajeto via mar, até mesmo porque a atividade

maritima sempre devera contar com as condutas humanas.

215 Sobre as situacdes especificas de pirataria e o desenvolvimento da cooperagéo ao longo do tempo,
vide: BEIRAO, André Panno; PINON, Charles. A IMO e a repress&o ao roubo armado contra navios:
da retdrica internacional a cooperacéao regional. Revista de Direito Internacional , v. 12, p. 265-287,
2015.

218 |CC PORTUGAL. Pirataria Maritima e assaltos a mado armados alcanca  niveis mais baixos dos
Ultimos 22 anos, diz o relatério IMB . 26 jan 2018. Disponivel em: <https://www.icc-
portugal.com/Noticias/pirataria-maritima-e-assaltos-a-mao-armados-alcanca-niveis-mais-baixos-dos-
ultimos-22-anos-diz-o-relatorio-imb-2>. Acesso em: 20 jan 2021.

217 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 65-74.
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Assim, conforme observa o ja citado Relatério de 2012 da Allianz Global Corporate &
Specialty SE (AGCS)?8;

“No entanto, o mar continua sendo uma profissdo perigosa. Embora
as taxas de mortalidade de maritimos profissionais tenham caido - por
exemplo, no Reino Unido por 100.000 marinheiros-anos, de 358 (em
1919) a 11 em 1996-2005 - essa taxa de mortalidade ainda é doze
vezes maior do que no geral trabalhadores. Apesar dos dados
inconsistentes, as estatisticas de outros paises parecem ser
consideravelmente mais altas: por exemplo, Hong Kong registrou 96
por 100.000 maritimos por ano para 1996-2005, e na Polénia uma taxa
de 84 por 100.000 maritimos por ano para 0 mesmo periodo.

A maioria das perdas pode ser atribuida a "erro humano" - uma ampla
categoria que se estima ser responsavel por 75% -96% das vitimas.
As pressdes da competicdo (muitas vezes em terra) e a fadiga sdo
frequentemente citadas como causas significativas - uma questao
particular de preocupacdo em &reas movimentadas de navegacao,
como o Baltico, onde as tripulagdes podem ter pouco tempo para
descansar entre os periodos de servico.

Apesar de raras, ainda podem ocorrer situacdes de perda de mercadorias por conta
de causas naturais, de naufragos, etc. No inicio de 2021, por exemplo, um navio cargueiro
operado pela AP Moller-Maersk A/S perdeu varios contéineres (com capacidade para mais de
13.000 contéineres, perdeu cerca de 750 deles) no Oceano Pacifico, enquanto navegava pelo
mar agitado da China a Los Angeles, o que gerou a perda de mercadorias no valor de milhdes
de délares®®®.

Mais recentemente, ainda, destaca-se a situacdo com causas ainda nao desvendadas
durante marco de 2021 no Canal de Suez, Egito. A embarcagc&do mercantil Ever Green, de 400
metros de comprimento, ficou presa em diagonal no canal, interrompendo o trafego de navios
na rota mais curta entre a Europa e a Asia por mais de seis dias e gerando prejuizos

calculados em US$ 9,6 bilhdes (quase R$ 55 bilhdes de reais).??°

218 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety and Shipping 1912-2012 - From
Titanic to Costa Concordia. An insurer's perspective from Allianz Global Corporate & Specialty.
Hamburg, March, 2012, p. 6, trad. livre. Disponivel em:
<https://www.agcs.allianz.com/content/dam/onemarketing/agcs/agcs/reports/AGCS-Safety-Shipping-
Review-2012.pdf>. Acesso em: 02 mar 2019.

219 CHOICE LOGISTICS. Maersk Cargo Ship perde cerca de 750 contéineres no  mar ao mar . 22
jan 2021. Disponivel em: <https://choicelogistics.com.br/navio-maersk-perde-750-conteineres-no-
oceano-pacifico/>. Acesso em: 23 jan 2021.

220 BBC NEWS Brasil. Canal de Suez: navio é 'quase' desencalhado apés 6 dias e perdas de bilhdes
de dolares. 29 mar 2021. Disponivel em: <https://www.bbc.com/portuguese/internacional-56562929>.
Acesso em: 29 mar 2021.
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Apesar do severo impacto econdmico que o incidente de 2021 ocasionou no Canal de
Suez, este ndo € o pior obsticulo a interromper o comércio pelo canal, que liga o Mar
Vermelho ao Mediterraneo. %

Ainda que néo se possa atribuir respostas certas aos citados eventos, nota-se que a
maior parte dos acidentes — 75% a 96% s&o decorrentes do erro humano, conforme frisou
Relatério da AGCS ja citado??2.

Para fins de se atenuar os riscos, apesar da contratacdo de seguro maritimo
internacional mostrar-se enquanto alternativa amplamente difundida, ndo é de todo simples,
no Brasil, o processo de contratacdo securitario, mormente por conta da ideia vigente de

limitacdo de responsabilidade civil.

4.3.2 Da Dificuldade na Contratacdo de um Seguro Maritimo Internacional

Como a atividade comercial maritima envolve mdaltiplos riscos, sejam estes em menor
escala na atualidade ou ndo, tem-se como essencial a contratagdo de um seguro maritimo
internacional, tanto assim que, segundo parte da doutrina, o primeiro ramo do seguro a existir
seria justamente o da area maritima??3,

Conforme reconhece a doutrina atual??*, o contrato de seguro maritimo é aleatério em
sua natureza juridica, o que significa dizer que esta sujeito a riscos, restando dependente da

prépria sorte do negdcio juridico. Conforme explana Caio Mario da Silva Pereira®%:

“Se é certo que em todo contrato h4 um risco, pode-se, contudo, dizer
gue no contrato aleatorio este € da sua esséncia, pois que o ganho ou
a perda consequente estd na dependéncia de um acontecimento
incerto para ambos os contratantes. O risco de perder ou de ganhar

221 BBC NEWS Brasil. Canal de Suez : Gltimo incidente antes do Ever Given deixou canal fechado por
8 anos. 28 mar 2021. Disponivel em: <https://www.bbc.com/portuguese/internacional-56559544>.
Acesso em: 29 mar 2021.

222 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety and Shipping 1912-2012 - From
Titanic to Costa Concordia. An insurer's perspective from Allianz Global Corporate & Specialty.
Hamburg, March, 2012, p. 6, trad. livre. Disponivel em:
<https://www.agcs.allianz.com/content/dam/onemarketing/agcs/agcs/reports/AGCS-Safety-Shipping-
Review-2012.pdf>. Acesso em: 02 mar 2019.

223 VVIANNA, Godofredo Mendes. Direito Maritimo. Vol. 1. Rio de Janeiro: FGV, 2016, p. 104.

224 Com efeito, apesar de hoje o posicionamento ser pelo reconhecimento da alea do negdcio juridico,
ja houve discussdo se os contratos de seguro seriam comutativos ou aleatdrios. Neste sentido,
conforme lembra Carlos Roberto Gongalves: “Ja se disse que o contrato de seguro é comutativo porque
0 segurado o celebra para se acobertar contra qualquer risco. No entanto, para a seguradora é sempre
aleatério, pois 0 pagamento ou ndo da indenizagdo depende de um fato eventual”. In. GONCALVES,
Carlos Roberto. Direito civil brasileiro:  contratos e atos unilaterais. Vol. 3, 172 ed. Sdo Paulo Saraiva
2019, p. 118.

225 PEREIRA, Caio Mario da Silva. Instituicdes de direito civil , v. 1 introducdo ao direito civil, teoria
geral de direito civil. 332ed. Rio de Janeiro: Forense, 2020, p. 78-79.
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pode ser de um ou de ambos; mas a incerteza do evento tem de ser
dos contratantes, sob pena de néo subsistir a obrigacao”.

No Brasil??, o contrato de seguro maritimo é assim definido pelo Cédigo Comercial:

Art. 666 - O contrato de seguro maritimo, pelo qual o segurador,
tomando sobre si a fortuna e riscos do mar, se obriga a indenizar ao
segurado da perda ou dano que possa sobrevir ao objeto do seguro,
mediante um prémio ou soma determinada, equivalente ao risco
tomado, sé pode provar-se por escrito, a cujo instrumento se chama
apolice; contudo julga-se subsistente para obrigar reciprocamente ao
segurador e ao segurado desde o0 momento em que as partes se
convierem, assinando ambas a minuta, a qual deve conter todas as
declaragdes, clausulas e condigbes da apolice.

No ambito securitario, vige a maxima de que somente serdo cobertos aqueles riscos
expressamente detalhados em apdlice, além da seguradora poder eximir-se do pagamento

da indenizacdo em situacdes excludentes como??’:

a) fatos do segurado ou de seus dependentes realizado com culpa
grave ou dolo;

b) desvio voluntario da rota origindria ou mudanca de rota sem
consentimento do armador;

C) vicio proprio, ma qualidade ou embalagem defeito das mercadorias
objeto do seguro;

d) diminuicdo natural da carga;

e) estiva defeituosa da carga;

f) prolongamento voluntario da viagem, além do porto de destino

indicado na apdlice.

Nesses Ultimos casos, em gque a seguradora hdo possui obrigacdo de arcar com o
dano, cumprird ao transportador maritimo valer-se dos Clubes de Indenizacéo (Clubes P & |
— Protection and Indeinity Clubs).

Malgrado o contrato de seguro maritimo ser, portanto, um contrato, em si, aleatorio, 0s

riscos existentes na atividade maritima e previstos em apdlice, conforme ja se observou,

226 E, a respeito dos contratos de seguro maritimo, no Brasil, os transportadores (armadores) ou
proprietarios de navios, nacionais ou estrangeiros, devem possuir seguro obrigatério de danos pessoais
causados por embarcacdes ou por suas cargas, denominado de “Seguro DPEM”.

227 GIBERTONI, Carla Adriana Comitre. Teoria e Pratica do Direito Maritimo. 32 Edicdo atualizada,
revisada e ampliada. Rio de Janeiro: Renovar, 2014, p. 377.
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sofreu consideraveis alteragdes e diminuicdo ao longo do tempo, o que pode ser atribuido a
evolucéo tecnoldgica inerente ao processo globalizatério??®. Ainda assim, sobretudo no plano
internacional, remanescem as nog¢des antigas de riscos maritimos para fins de se limitar a
responsabilidade contratual dos seguros maritimos.??®

De modo geral, para se fechar um contrato de seguro maritimo, faz-se necessario a
apresentacdo de questionario e documentacdo com referéncias das caracteristicas da
embarcacédo, tais como nome, numero, porto de inscricdo, medida, maquinas, etc., além da
realizacdo, em determinados casos, de vistoria por perito nomeado pelo segurador.?

Dentre os variados tipos de seguros maritimos, cumpre concentrar a analise deste
trabalho nos seguros de transporte maritimo e de viagens internacionais (longo curso —
importacdo ou exportacao).

Conforme ja vislumbrado, na condi¢do de venda ou compra nos contratos envolvendo
transporte internacional de mercadoria, sera determinado quem tem a responsabilidade de
arcar com a contratacdo do seguro, o que geralmente se da conforme o Incoterm firmado
pelas partes®! ou, ainda, conforme a modalidade contratual escolhida.

Neste sentido, também viu-se que que apesar da divisdo de obrigacdes entre armador
(ou dono do navio) e afretador, a responsabilidade de ambos em relacdo a mercadoria €
solidaria perante o sistema juridico brasileiro. Contudo, na relagéo juridica contratual, ndo ha
proibicdo da clausula de limitacdo de responsabilidade do transportador, que quase sempre
se apoia hum contrato de seguro, para garantir a reparacédo dos danos sofridos por pessoas
e coisas transportadas.

Nos contratos de seguro casco e maquinas (h&m) as apdlices de seguro costumam,
como regra geral, fazer a previsdo de que o segurado participara com 10% dos prejuizos,
liquidos de franquia aplicavel, sempre que a perda ou dano a caldeira, maquinaria ou
equipamentos auxiliares do navio, ou, ainda, ao eixo propulsor, seja atribuivel, no todo ou em
parte, a negligéncia do capitdo, dos oficiais, dos tripulantes ou do pratico. 232

Com a ideia de limitacéo da responsabilidade civil contratual, calcada na questéo dos

riscos havidos na esfera maritima, nem sempre o0 pre¢co pago a seguradora parece apresentar

228 \/ide topico especifico sobre o0 assunto na presente Tese, em: “O Desenvolvimento Tecnolégico e a
diminuicdo dos Riscos Envolvidos”

229 Conforme é explanado ao longo de todo capitulo 4 desta obra.

230 GIBERTONI, Carla Adriana Comitre. Teoria e Pratica do Direito Maritimo. 32 Edicdo atualizada,
revisada e ampliada. Rio de Janeiro: Renovar, 2014, p. 374.

231 KEEDI, Samir. Transportes, Utilizacdo e Seguros Internacionais de Carga: prética e exercicios.
52 edi¢do. S&o0 Paulo: Aduaneiras, 2011, p. 26.

232 GIBERTONI, Carla Adriana Comitre. Teoria e Préatica do Direito Maritimo. 32 Edicdo atualizada,
revisada e ampliada. Rio de Janeiro: Renovar, 2014, p. 372.



133

vantagens ao transportador, ndo se mostrando um negdcio juridico benéfico a este quando
poderia arcar com a responsabilidade de forma plena e sem 0s custos securitarios.

Dentre as empresas de seguro internacionais e maritimos, destaca-se a Lloyd'’s
Register, “fornecedor internacional lider em servicos de classificacdo, conformidade e
consultoria para os setores maritimo e off-shore”33,

Considerada a mais antiga sociedade classificadora em atividade, a Lloyd’s Register
foi fundada em 1688, na Inglaterra, com o objetivo inicial de classificar o risco oferecido por
cada navio, de acordo com o seu projeto e a sua construcao (limitando-se, contudo, a analise
dos riscos referentes a possiveis danos materiais)?*. Atualmente, a Lloyd's Register classifica
cerca de 20% da frota mundial (mais de 104 milhdes de toneladas brutas)?°.

Conforme salientado no tépico anterior, a prépria Lloyd's Register reconhece que o0s
riscos de hoje ndo sdo os mesmos de ontem. Contudo, parece nao ser de interesse das
seguradoras atuais em dar cobertura ilimitada para responsabilidade civil contratual.

Nessa linha, de acordo com o que conta Gotthard Gauci, em analise a legislacao

maritima norte-americana?3¢:

“Parece que nenhuma seguradora estaria disposta a dar cobertura
ilimitada para responsabilidades por poluicdo de 6leo. De fato, os
Clubes de Protecéo e Indenizacdo (P&l) inserem especificamente um
teto em relacdo as responsabilidades de poluicdo de Oleo para
terceiros; 2a esse respeito, seguro de responsabilidade por polui¢cdo
pode muito bem ser considerada uma excecdo. No entanto, mesmo
que a limitacdo da responsabilidade pela poluicdo por Oleo fosse
levantada, isso ndo significaria que o seguro obrigatério seria afetado.
Uma solucédo que, em certa medida, pode ser aceitavel envolveria a
imposicdo de responsabilidade estrita e ilimitada acompanhada de
seguro obrigatorio até para um valor especifico”.

Por certo, dentre os riscos que remanescem presentes e de novos desafios no
transporte maritimo, navios que apresentem falhas tecnoldgicas e de vigilancia sdo os mais
vulneraveis a sofrerem as consequéncias do mundo contemporaneo. Por outro lado, quanto
maior a tecnologia e seguranca empregadas, tanto menor os riscos envolvidos no transporte

maritimo internacional. 237

233 Segundo dados da Lloyd's Register, disponivel em: <https://www.Ir.org/pt-br/quem-somos/>. Acesso
em: 20 fev 2021.

234 MARTINS, Eliane M. Octaviano. Curso de Direito Maritimo. 3. ed. Vol. I. Barueri, Sdo Paulo:
Manole, 2008, p. 78.

235 |bid. id.

236 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 66.

237 Neste sentido, v.g.: BRALLIAR, Rachel B. Protecting U.S Ports with Layered Security Measures for
container ships. Military Law Review , Volume 185, Fall 2005, p. 43-68.
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Por isso mesmo, conforme visto no histérico da limitagdo da responsabilidade, parece
nao caber mais, na atualidade, a aplicacdo do entendimento vetusto no sentido de se
prestigiar interpretacdes favoraveis a aplicagdo de uma norma limitadora ou mesmo de
validade das clausulas de irresponsabilidade.

Ora, o desenvolvimento tecnoldgico exige novas formas de raciocinio e interpretacéo
das normas por parte do Direito e ndo se pode deixar de notar que as mudancgas ocasionadas
nos transportes maritimos também conduzem a diversas formas de se fazer evoluir o Direito
e de se repensar como a sociedade internacional vem aplicando a ideia de limitacdo da
responsabilidade civil contratual.

A aplicacdo de desenvolvimento tecnoldgico e de cooperacdo com 0s demais
membros da sociedade internacional também traz poder aos Estados e proporciona
desenvolvimento no meio interno e crescimento na balanca comercial.

Por outro lado, ainda que se possa falar em diminuig&o dos riscos e no reconhecimento
de que a lex mercatoria (ou nova lex mercatoria), no sentido de limitar a responsabilidade,
seria derivada de uma necessidade histérica de protecdo dos navios e da industria naval®®,
ao Brasil faz-se mais que urgente a necessidade de aplica¢do do desenvolvimento tecnolégico
aos navios e aos agentes que realizam o transporte internacional de mercadorias.

Nesta via, ndo custa observar que o Brasil atualmente passa por dificuldades
econdmicas e, conforme ja vislumbrado, grande parte dos dados positivos da economia
brasileira e sua balanga comercial devem-se aos excelentes resultados conseguidos com as
exportacdes de produtos.

E assim como o comércio internacional e o desenvolvimento tecnolégico modifica a
realidade do transporte maritimo, a conjuntura de uma balanca econémica brasileira com
ganhos é fragil e pode mudar rapidamente, trazendo cenérios indesejados, dentre 0s quais
ficar o pais impossibilitado de aumentar suas exportagfes por conta de falta de infraestrutura
e pouca competitividade em relacdo aos demais players internacionais. 2%°

Essa falta de infraestrutura pode englobar a falta de boas estradas, ferrovias e

hidrovias para o escoamento dos produtos, a falta de portos eficientes e bem equipados e,

238 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995.

239 No ponto, é certo que o meio globalizatério aumenta a competitividade entre os participantes da
sociedade internacional. Contudo, em relagao ao Brasil, segundo o Anuario de Competitividade Mundial
(World Competitiveness Yearbook — WCY), referente ao ano de 2020, dentre 63 paises investigados o
Brasil ocupa a 562 posi¢do, 0 que aumenta ainda mais a necessidade de buscar formas de viabilizagédo
juridica pelo incremento da participacdo brasileira no comércio internacional. In: IMD. World
Competitiveness Yearbook 2020 - WCY. Disponivel em:
<https://worldcompetitiveness.imd.org/rankings/WCY>. Acesso em: 10 jan 2021.
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principalmente, a falta de correta regulamentacéo e legislacéo atualizada em determinadas
areas.

Nesse diapasdo, ndo se pode imaginar que uma das grandes economias do mundo?*°
e um grande exportador como é o Brasil ndo tenha interesses na necessidade de revisdo da
limitac@o da responsabilidade civil contratual do transportador maritimo e, consequentemente,
no barateamento e maior facilitagdo para contratagdo de um seguro maritimo internacional.

Por isso mesmo, é de essencial importancia que o Brasil, na sua condi¢do reconhecida
de global player, realize esfor¢os no sentido de produzir praticas e garantir um ordenamento
juridico interno que possa se adequar a realidade das relacdes comerciais internacionais

atualmente vivenciadas.

4.3.3 Da Existéncia de Argumentos Juridicos e Econdmicos em Favor da Limitacao

A responsabilidade do proprietario ou armador de um navio maritimo em caso de
danos a carga ou as pessoas devido a colisdo ou outros acidentes e riscos ndo € ilimitada,
conforme determinado pela lex mercatoria e correlatas convencdes internacionais ainda
vigentes.

Conforme visto, a tese da limitacdo da responsabilidade civil contratual, com
sustentaculo nos perigos do mar, perdurou ao longo do tempo e resta incorporada nas normas
internacionais até os dias atuais.

Mas se os riscos decorrentes da atividade do mar séo substancialmente diferentes dos
riscos da atividade maritima havidas no inicio do desenvolvimento do comércio internacional,
0 que explicaria, em termos juridicos, a manutencgéo da limitacdo na atualidade? Quais 0s
argumentos juridicos e econdmicos suscitados a situagcdo da responsabilidade civil
contratual?

A doutrina e a jurisprudéncia podem auxiliar na afericdo de tais respostas, a serem
vislumbradas em conjunto com os dados féticos j4 apresentados a respeito dos riscos da
atividade maritima.

De inicio, a questdo central dos riscos do mar, como local repleto de perigos e com

leviatds?* prestes a engolir todos os aventureiros que ousem enfrenta-los, é atrelada a

240 O Brasil, no ano de 2019, chegou a ocupar o 10° lugar dentre as maiores economias do mundo, de
acordo com dados do Fundo Monetario Internacional (FMI) e o World Economic Outlook Database.
Ainda, o Brasil faz parte do G20, férum internacional que retline as principais economias do mundo e
cujos membros respondem por mais de 80% do PIB mundial, 75% do comércio global e 60% da
populacdo do planeta.

241 A titulo de curiosidade, relacionando a atividade maritima a prépria figura do Estado, enquanto
espacos de poder, no famoso livro “Leviatd”, de Thomas Hobbes, que retratou o que o filésofo entendia
por Estado, o termo “leviatad”, de origem Hebraica e presente na mitologia fenicia, nada mais é que
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diversos outros argumentos (juridicos ou econdmicos) a serem aferidos em conjunto para fins
de demonstrar que € possivel ter outras abordagens a atividade maritima mercantil.

Nesta linha, j& se analisou aqui que os riscos de hoje ndo sdo os mesmos de antes,
tendo as frotas mercantis evoluido gragas as tecnologias e necessidade de rapida atualizacao
face a tempos de exacerbada globalizacéo.

Na mesma toada dos argumentos dos riscos do mar, tem-se 0s argumentos, pela
limitacdo da responsabilidade, referentes a necessidade de incentivos para atividade
maritima.

Segundo j& foi explanado, a histéria da atividade maritima atribui ganhos aos Estados
e a classe burguesa em ascensdo por meio de incentivos necessarios que se fizeram para
que navios pudessem realizar empreitadas diversas.

Neste ponto, se fosse possivel ilustrar a necessidade de se cunhar uma teoria da
limitacdo da responsabilidade internacional, cumprir-se-ia situar o leitor em Roterdd, na
Holanda/Europa: se antes area pantanosa e sem maiores movimentacdes, hoje o local é polo
comercial vivo da atividade maritima e local de negociacdo de tratados internacionais
diversos, o que se fez possivel gracas aos incentivos financeiros empregados para exploracdo
maritima no comércio internacional®*?,

Nao obstante, conforme ressalva o doutrinador inglés Gotthard Gauci, apesar da
limitacdo da responsabilidade perdurar enquanto conceito difundido no meio maritimo, a
limitac&o da responsabilidade civil ndo se cuida de atributo exclusivo do armador, assim como
é aplicavel ao transporte aéreo e ao ferroviario?®®. O foco aqui, contudo, é no tocante ao
transporte maritimo?#.

O limite indenizatdrio viria, portanto, a compensar um regime de responsabilidade mais
rigoroso que recairia sobre o transportador, visando garantir e dar condigdes econdmicas para
a viabilidade do negdcio e para ndo desencorajar os riscos naturais e as dificuldades técnicas

a que o transporte esta sujeito. 24

monstro consistente em um peixe feroz de grandes propor¢des. No livro de Hobbes, o peixe feroz, o
“leviatd” seria alegoria ao Estado, que assim como 0 monstro, seria impiedoso com todos e que deve
impor o respeito e obediéncia. Vide a obra classica do filésofo: HOBBES, Thomas. O Leviatd: ou a
matéria, forma e poder de uma republica eclesiastica e civil. Sdo Paulo: Martins Fontes, 2003.

242 Conforme ja comentado, vide os estudos de Yuval Harari, sobre a Histéria da Humanidade e do
crescimento europeu e holandés, citado no topico da presente obra “A Limitacdo da Indenizagdo”.

243 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 67, trad. Livre.

244 No ponto, nota ainda Gotthard Gauci que o transporte maritimo ndo é mais perigoso do que o
transporte aéreo ou de outras vias modais, chegando a cogitar que a abolicdo da limitacdo da
responsabilidade pode, inclusive, ser mais favoravel a seguranca no mar. In: Ibid., idem, trad. Livre.
245 RODRIGUES, Alessandro Carlo Meliso. O contrato de transporte maritimo de mercadorias e 0
regime especial exonerativo e limitativo da responsabilidade civil do transportador no ordenamento
juridico portugués. Revista Juridica Luso-Brasileira , v. 01, p. 265-382, 2015, p. 354.
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No caso do ordenamento juridico brasileiro, € de se repisar que a responsabilidade
civil do transportador guia-se pela presungéo juris tantum da culpa do armador, ou seja, trata-
se de responsabilidade objetiva, na qual o transportador s6 se eximiria totalmente da
indenizacdo nas situacdes de comprovado caso fortuito, forca maior ou vicio de origem.

Conforme visto, na pratica, ao armador é de dificil comprovacgéo as situacdes de caso
fortuito ou de for¢ca maior, dado que dependem da demonstracdo de pressupostos essenciais
como a imprevisibilidade, a inesperabilidade e irresistibilidade. N&o bastaria o mero
argumento de que o mar proporciona riscos irremediaveis.

Contudo, a limitacdo da responsabilidade objetiva parece ser certa sob 0s argumentos
do risco do mar enquanto situacdo desfavoravel que poderia normalmente ocorrer em
qualquer trajeto.

Por isso mesmo, é possivel dizer que o argumento da necessidade de incentivos
financeiros, via limitacéo da responsabilidade juridica, ndo se cuida, a priori, como uma tese
juridica, parecendo mais conversar com fundamentos econémicos no sentido de fortalecer a
competitividade internacional das frotas mercantes nacionais.

Conforme ja reconhece a doutrina, no sentido de o argumento da necessidade de
incentivos da atividade maritima pela via da limitagdo da responsabilidade civil ter cunho
econdmico, uma vez que se trata de limitacdo econdmica que invoca um montante maximo a
ser indenizado em favor de credor lesado.?#

Tal argumentacéo econémica, apesar de calcada nao apenas na legislacao brasileira,
mas como também nas principais convengdes internacionais que regem o assunto, ndo
parecem mais condizer em tempos hodiernos.

Na atualidade, a competi¢do pelos mercados internacionais é fator que nao passa mais
despercebido, encontrando regramento minucioso por diversos regimes juridicos
internacionais?*’.

E ainda: conforme visto no tocante aos dados féaticos relacionados aos riscos
vivenciados na atividade maritima, verificou-se que os armadores estdo cada vez mais
preparados e equipados, fatores tais que certamente ndo sao atribuidos exclusivamente aos
incentivos econdémicos oriundos da limitacdo da responsabilizacdo contratual.

Além disso, hovamente ha de se salientar que os custos da atividade maritima ja ndo
sdo mais 0os mesmos de antes, o que faz com que o argumento da limitacdo da
responsabilidade contratual baseado na ideia de altos custos oriundos dos perigos do mar
seja alvo de discussdes. De acordo com Martin Stopford, em analise dos custos do transporte

maritimo?*8:

246 |bid., idem.
247 Exemplo maior, neste sentido, é a Organizacdo Mundial do Comércio (OMC).
248 STOPFORD, Martin. Economia maritima. Sao Paulo: Blucher, 2017, p. 107.
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“Uma das contribuicbes do transporte maritimo para a revolugéo do
comércio global foi tornar o transporte por mar tdo barato que o custo
do frete ndo era uma questdo importante na decisdo do local onde
adquirir ou vender os produtos. Em 2004, o valor do comércio mundial
importado foi de US$ 9,2 trilhGes e o custo do frete foi de US$ 270
bilhGes, representando somente 3,6% do valor total do comércio
mundial.17 Uma vez que essas estatisticas incluem tanto as cargas a
granel como as cargas gerais e, geralmente, incluiriam a distribuicdo
interna, € provavel que exagerem a proporcao do frete maritimo no
custo total.

Na realidade, o transporte do carvao e do petréleo custou um pouco
mais durante a década de 1990 do que cinquenta anos antes, como
pode ser observado na Figura 2.5, que apresenta os custos diarios do
frete. Em 1950 custava cerca de US$ 8 transportar carvdo da costa
leste da América do Norte para o Japao. Em 2006, custava US$ 32.
Pelo caminho ocorreram nove ciclos de mercado, que atingiram o seu
auge em 1952, 1956, 1970, 1974, 1980, 1989, 1995, 2000 e 2004, mas
a média do custo do transporte foi de US$ 13,3 por tonelada. O ano
mais barato para o transporte de carvao foi 1972, quando o custo do
transporte foi de US$ 4,50 por tonelada, enquanto o mais dispendioso
foi 2004, quando o custo de transporte foi de US$ 44,80 por tonelada.
O comeércio do petrdleo apresenta a mesma tendéncia em longo prazo,
com os custos de transporte flutuando entre US$ 0,50 e US$ 1 por
barril. O custo de transporte mais elevado ocorreu durante o
crescimento r4pido de 2004, quando chegou até os US$ 3,37 por
barril. Em quatro anos, 1949, 1961, 1977 e 1994, o custo caiu para
US$ 0,50 por barril e, em 2002, diminuiu para US$ 0,80 por barril,
antes de aumentar para US$ 2,20 por barril em 2006”.

Ainda, segundo observa Gotthard Gauci, outro argumento para a manutencdo da

limitac@o de responsabilidade € que seria muito dificil obter qualquer cobertura de seguro em

relacdo a sinistros que ndo fossem protegidos pela limitacdo de responsabilidade. 24°

Tal argumentacéo teria por base, de acordo com o doutrinador, na ideia geral do

principio da limitag&o da responsabilidade que guia o setor de seguros, na referéncia a casos

em que a lei impde seguro obrigatério e, ainda, na pratica em regimes legislativos de polui¢éo.

250

Com efeito, em um primeiro momento este argumento parece fazer sentido, uma vez

gue o armador, com 0s seguros obrigatérios, restaria protegido pela via de seguro obrigatorio,

ao passo que a seguradora também poderia exercer sua atividade de forma proporcional e

mediante cobranca de altos custos para apdlice.

249 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 66, trad. Livre.

250 |bid., idem.
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Contudo, o0 que se V&, na pratica, € que as partes passam a valer-se da limitacdo da
responsabilidade maritima contratual para ndo arcar com todas as consequéncias do risco —
risco este que notadamente vem diminuindo ao longo do tempo.

Além disso, a questéo da dificuldade de contratacdo de um seguro maritimo, conforme
ja salientado, perpassa pela propria necessidade de alto pagamento da apolice e da limitagéo
da responsabilidade, em um movimento tautoldgico, no qual um argumento parece estar
entrelacado ao outro.

Outro argumento utilizado refere-se ao valor dos bens, no sentido de que o armador
estaria sempre levando mercadorias valiosas, cuja possibilidade de perda poderia acarretar
prejuizos irremedidveis ao armador, que passaria a ter uma condicdo de vitima do evento
danoso.

Tal argumento, portanto, € baseado na ideia de “bolso profundo”, de que o “armador
estd particularmente exposto por possuir ou controlar um bem altamente visivel e valioso, que
€ notoriamente facil de prender” e no qual o armador e seu navio seriam vistos como um alvo
solvente prontamente disponivel.?®!

Por outro lado, ainda no tocante ao argumento de bens valiosos e da figura do armador
como “presa facil” para indenizagbes em montantes exorbitantes, ha de se considerar que a
realizacao da atividade de armador ja demanda deste consideravel aporte financeiro, de modo
gue nédo se pode falar de antemao que o armador seria a parte mais vulneravel, em termos
econdmicos, nas relagbes contratuais envolvendo transporte maritimo.

A atividade de armador ja €, em si, custosa e exige grande aporte financeiro das
empresas que laboram com o comércio exterior, assim como o responsavel pelo transporte
maritimo, em si, ndo se confunde necessariamente com os trabalhadores envolvidos?®.

Na prética comercial internacional, neste sentido, verifica-se que as empresas de
transporte maritima possuem plenas condigbes e conhecimento juridico do negdcio

entabulado, de modo que sabem se proteger do melhor modo possivel.

251 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 68, trad. livre.

252 |Inclusive, em relacdo as frotas pertencentes a grandes pessoas juridicas, vale constar, apenas a
titulo ilustrativo de que tais empresas sdo muito bem preparadas, que muitas séo registradas fora do
pais do armador ou da empresa, seguindo, por consequéncia, a lei do pavilhdao (lei da bandeira)
enquanto resolucao de lei aplicavel em conflitos de Direito Internacional Privado que envolvam relacdes
de trabalho, o que parece ser vantajoso as empresas, em reducao de direitos trabalhistas. Trata-se,
pois, de fendbmeno reconhecido pela doutrina como “pavilhdo de conveniéncia” ou, ainda, “pavilhdo de
favor”, no qual o pais de matricula do navio ndo guarda qualquer relacdo com o armador ou proprietario,
cuidando-se, pois, de tema altamente controvertido e alvo de discussfes, as quais, entretanto, ndo
serdo aqui destrinchadas em razéo do tempo e do préprio objetivo da pesquisa. Para saber mais sobre
o fendmeno do “pavilhdo de conveniéncia” / “pavilhdo e favor” e sua problematica envolvida em torno
dos direitos fundamentais de trabalhadores, confira: WISWALL JR, Frank L. “Flags of Convenience”.
In: LOVETT, William A. United States Shipping Policies and the World Marke  t. Westport: Quorum
Books, 1996.
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Inclusive, Gothard Gauci menciona, em relagdo aos Estados Unidos e Reino Unido,
gue varios casos sustentaram que, no caso de uma empresa ou corporacao, a falha real ou
privilégio por parte do alter ego da empresa, ou seja, o0 cérebro controlador, seria suficiente
para evitar que um armador limite a responsabilidade.?®?

Ademais, na pratica comercial internacional verifica-se que os sinistros e danos nao
sdo de grande monta, encontrando-se sobretudo relacionados a faltas ou avarias grossas.?>

No ponto, a maior companhia de transporte maritimo do mundo cuida-se da empresa
dinamarquesa AP Moller-Maersk (denominada comumente de “Maersk”), responsavel por
cerca de 20% dos bens de consumo transoceanico.?®> De acordo com o Relatério Anual da

Maersk, de 2019, anota a companhia sobre 0s riscos dos negocios pactuados?®:

Processo de gerenciamento de risco

A cada ano, a Equipe de Lideranca Executiva decide os principais
riscos para o plano de negécios. Em preparacao para a discusséo na
Equipe de Lideranca Executiva uma avaliacdo de risco abrangente
ocorre.

A Equipe de Lideranca Executiva indica um membro da Equipe de
Lideranca Executiva para cada risco-chave para supervisionar a
gestdo de o risco, incluindo a preparacdo e execucdo de planos de
acao de mitigacdo. Uma vez que os planos para a gestdo dos riscos
sao finalizados, o membro apresenta e discute tais planos com a
Equipe de Lideranca Executiva e Comité de Auditoria em sessdes
designadas de mergulho profundo.

A funcéo de gerenciamento de risco monitora o status de cada risco-
chave, incluindo o progresso e efeito dos planos de acdo de mitigacao
e resume a situacdo em relatorios trimestrais para a Equipe de
Lideranca Executiva. Onde o progresso das a¢gfes de mitigagédo esta
atrasado, ou onde as acbes de mitigacdo ndo estdo alcancando o
efeito eles foram projetados para ter, o relatério ira destacar isso, para
gue a agao corretiva possa ser tomada.

A ultima avaliacao de risco foi realizada em 2019. Identificou 10 riscos
principais que podem ter um impacto significativo no plano de
negocios, incluindo ganhos, posicao financeira e realizacdes de outros
objetivos estratégicos. Também identificou principais riscos
emergentes que vao além do negdécio periodo de planejamento e sdo
ameacas aos negdcios condutores de valor.

23 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 73, trad. livre.

254 CREMONEZE, Paulo Henrique. Pratica de Direito Maritimo. O Contrato de Transporte Maritimo e
a Responsabilidade Civil do Transportador. 22 Edi¢do. Revisada, Atualizada e Ampliada. Sao Paulo:
Quartier Latin, 2012.

255 | UXFORD, Clem; LARSEN, Thomas; MORTENSEN, Finn. The Danish shipping magnate : Meersk
Mc-Kinney Mgller - a personal portrait in interviews. Copenhagen: Gyldendal Business, 2011.

25 A.P. MOLLER - MAERSK A.P. MOLLER. Maersk Annual Report 2019 . Maersk, 2019. Disponivel
em: <https://ml-eu.globenewswire.com/Resource/Download/35da68al1-f018-4dc3-85f9-
95994bc5dc6b>. Acesso em: 07 fev 2021.
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siderando o ano de 2020 e o advento da pandemia mundial decorrente

-19), tem-se que a Maersk ndo deixou de lucrar, passando a aumentar

0 preco de transporte e de frete recordes, totalizando mais de US$ 2,7 bilh6es em lucros nos

altimos trés meses de 2020.257

Conforme se nota, as empresas que lidam com o transporte maritimo (e, por vezes,

com o frete também) estdo cada vez mais preparadas para situacdes diversas e cenarios nos

quais haja a imputagdo de responsabilizacdo civil contratual, ndo se podendo aferir em uma

vulnerabilidade, muito pelo contrario.

Por isso mesmo, na conjuntura maritima comercial mundial, parece ndo ser mais

plenamente cabivel o argumento no sentido de que o armador seria “presa facil” ou “bolso

profundo” para ganhos

financeiros.

Conforme também conclui Gottard Gauci®®:

Embora tal incentivo possa ter sido necessario nos primeiros dias da
remessa, ndo € mais hoje. O investimento em transporte maritimo
pode ser considerado amplo o suficiente para ndo exigir nenhum
estimulante discriminatério. Um estatuto de limitacdo também pode
produzir resultados grotescos, como no caso do Torrey Canyon, onde
o limite maximo era de US $ 50 como valor recuperado, ou seja, 0
valor de um barco salva-vidas. Além disso, 0 uso amplamente
difundido de seguro e, particularmente, seguro de terceiros reduz
consideravelmente qualquer risco possivel.

(.

E, ainda, anota o doutrinador?®:

Embora o ativo possa ser prima facie substancial, € possivel, e em
certos casos provavel, gue uma vitima de um incidente maritimo pode
ser apenas um de uma lista de requerentes substanciais com
reclamag¢des contra a embarcacdo possivelmente superior a da
referida vitima. Além disso, o armador invariavelmente tera protegido
seus interesses pessoais atraves de uma estrutura corporativa
altamente complexa e eficaz, como no caso do Torrey Canyon.

Ademais, é preciso recordar, na mesma senda, que na atualidade ha navios porta-

contenedores com cap

acidade para transportar mais de 20.000 (vinte mil) TEU, possuindo,

257 A.P. MOLLER - MAER

SK A.P. MOLLER. Full year 2020 investor and analyst presentation. 2020.

Disponivel em: <https://investor.maersk.com/static-files/61480927-813a-4b95-8f78-466b7b91ble5>.

Acesso em: 13 mar 2021.

258 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,

Issue 1, January 1995, p.

66, trad. Livre.

259 |bidem, p. 69, trad. livre.
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mais ou menos, capacidade para o atendimento de aproximadamente 10.000 (dez mil)
clientes por trajeto.?®°

Ao seu turno, em relacdo as transportadoras maritimas brasileiras, verifica-se que as
empresas contam com capitais tecnologicos, financeiros e de conhecimento suficientes para
arcarem com 0S hegOcios nos quais se encontram envolvidos, assim como possuem
conhecimentos suficientes para protec&o nos casos de responsabilizacdo civil contratual.

Assim, por exemplo, destacam-se como companhias de navegacdo grandes nomes
brasileiros, tais como a Petrobras Transporte S.A. (Transpetro), Vale do Rio Doce Navegacao
S.A. (Docenave), Grupo Libra, Companhia de Navegacao Norsul, etc.?5!

Tais pessoas juridicas, por certo, ja possuem o incentivo estatal necessario para
realizacdo das atividades comerciais no exterior, tratando-se a limitacao da responsabilidade
civil contratual uma via protecionista de aplicacéo historica.

Para Osvaldo Agripino de Castro Junior, ainda, “o Brasil ndo possui empresas de
navegacao maritima no transporte maritimo internacional de mercadorias e regulacao setorial
eficaz pela ANTAQ, mas tdo somente usuarios dos servigos de transporte maritimo”.262

Por via de consequéncia, o afastamento do principio da restitutio in integrum da
indenizacdo oriunda de responsabilidade civili do armador deveria, quicd, sofrer
guestionamentos ndo apenas em relagdo ao Brasil, mas como também na pratica mundial.

E o que conclui também Gotthard Gauci, segundo o qual, na andlise das teses
levantadas, a limitacdo de responsabilidade do armador mais parece ser “uma tentativa
injustamente discriminatéria de subsidiar a industria naval em detrimento de outros
interesses™%.

Ou seja: na atualidade, a manutencdo da argumentacdo da limitacdo da
responsabilidade civil contratual do transportador maritimo ndo parece se dar a interesses

comuns, mas sim a beneficiar apenas os proprios transportadores e shipowners.

260 £ o caso, por exemplo, do navio da companhia taiwanesa Evergreen, que inaugurou em 2019 o
navio “Ever Glory”, sob a bandeira da Libéria, em trajeto a Roterda — Holanda, com capacidade para
mais de 20000 TEU e calado atual de 15,7 metros. Seu comprimento total (LOA) é de 399,98 metros e
sua largura de 58,96 metros. Confira em: MARINE TRAFFIC. Ever Glory , Container ShipIMO:
9786839. Disponivel em:
<https://www.marinetraffic.com/pt/ais/details/ships/shipid:5859019/mmsi:636019234/im0:9786839/ves
sel:EVER_GLORY>. Acesso em: 02 fev 2021.

261 NETO, Ricardo Ferreira. Andlise do Transporte de Carga Maritimo Brasileiro de Longo Curso
com Relagéo a Participacao e a Perda de Espagco no C  enario Mundial . Dissertagcao. Mestrado em
Engenharia de Transportes - Universidade Federal do Rio de Janeiro, 2010.

262 CASTRO JUNIOR, Osvaldo Agripino de. Direito Maritimo, Constituicdo e Ordem Publica. In:
Frederico Eduardo Zenedin Glitz. (Org.). Questdes de Direito Internacional:  Pessoa, comércio e
procedimento. 1ed.Curitiba: JML Bookstore, v. 1, p. 84-105, 2017, p. 88.

263 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 66, trad. livre.
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E o que também entende, por exemplo, o doutrinador brasileiro Paulo Henrique
Cremoneze, para o qual a limitacdo da responsabilidade civil do transportador maritimo
apenas restaria possibilitada em casos excepcionalissimos, ndo devendo valer como regra
geral a toda e qualquer situacéo de risco e de sinistro.?*

Na mesma toada, outro argumento suscitado refere-se & suposta complexidade de
separar a propriedade e as responsabilidades por vérias cargas e danos em uma viagem que
pode envolver uma infinidade de partes diferentes em muitos paises. Ou seja: haveria uma
dificuldade em separar 0 montante devido a cada parte, fazendo-se muito mais simples a
limitacdo padronizada da indenizacao devida.

Conforme visto, as empresas que atuam com o transporte maritimo conseguem
pormenorizar cargas e clientes por viagem, ndo sendo crivel aceitar tal argumento como um
fundamento juridico.

Ademais, € papel do Direito Internacional Privado, como conjunto de normas de
sobredireito®®®, trazer solugdes a problematicas e lides que envolvam variados paises. A
transnacionalidade e os elementos da estraneidade sdo parte cotidiana desse ramo juridico.

Por fim, e sem duvida o argumento de maior complexidade juridica, os defensores da
limitacdo da responsabilidade contratual do transportador maritimo pregam que esta conduz
a uniformidade do direito maritimo em todo o mundo. Assim, a limitacdo da responsabilidade
civil do transportador maritimo seria fonte de direito internacional aplicavel ao mundo todo.

Com efeito, as principais normas internacionais que cuidam do tema, como as Regras
de Haia-Visby, Hamburgo e Roterdd, possuem como fundamento, em si, a necessidade de
uniformizacéo internacional.

Segundo consta do preAmbulo do advento das Regras de Roterdd, a mais atual
convencao sobre o transporte maritimo (no todo ou, ainda, somente em parte do percurso) e

sobre a limitacdo da responsabilidade civil, vale ressaltar o propésito de uniformizac&o?®:

A Assembleia Geral,

Recordando sua resolugéo 2205 (XXI) de 17 de dezembro de 1966,
pela qual estabeleceu a Comisséo das Nacdes Unidas sobre Direito
Comercial Internacional com um mandato para promover a

264 CREMONEZE, Paulo Henrigue. Pratica de Direito Maritimo. O Contrato de Transporte Maritimo
e a Responsabilidade Civil do Transportador. 22 Edi¢do. Revisada, Atualizada e Ampliada. S&o Paulo:
Quartier Latin, 2012.

265 DOLINGER, Jacob. Direito Internacional Privado — Parte Geral. 8. ed. Rio de Janeiro: Renovar,
2005, p. 432.

266 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL). United
Nations Convention on Contracts for the Internation al Carriage of Goods Wholly or Partly by
Sea. UNITED NATIONS PUBLICATION Sales No. E.09.V.9. June, 2014, trad. livre. Disponivel em:
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rotterdam-rules-e.pdf>.
Acesso em: 20 fev 2020.
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harmonizacdo e unificacdo progressiva da lei _de com ercio
internacional e, nesse sentido, ter em mente 0s int ___eresses de
todos 0s povos, em particular 0s de paises em desen ___ volvimento,
no amplo desenvolvimento de comércio internacional,

Preocupado que o atual regime juridico que rege o transporte
internacional de mercadorias por via maritima carece de
uniformidade e ndo leva em conta de forma adequada praticas
modernas de transporte, incluindo conteinerizacéo, transporte porta a
porta contratos e o uso de documentos eletrénicos de transporte,
Observando que o desenvolvimento do comeércio internacional com
base na igualdade e no beneficio mutuo € um elemento importante na
promocao de relacbes amigaveis entre os estados,

Convencidos de que a_adocdo de regras uniformes para
modernizar e harmonizar

as regras que regem o transporte internacional de m __ ercadorias
envolvendo um trecho maritimo aumentaria a segurang a juridica,
melhoraria a eficiéncia e a previsibilidade comerci al no transporte
internacional de mercadorias e reduziria 0s obstacu los juridicos
ao fluxo do comércio internacional entre todos os E stados
Acreditando que a adocdo_de regras uniformes para reger 0s
contratos internacionais de transporte total ou par cial por mar
promoverd a seguranca juridica , vai_melhorar_a eficiéncia_do
transporte _internacional de mercadorias e facilitar a4 _novos
acessos e oportunidades para partes e mercados ante s remotos,
desempenhando assim um papel fundamental na promocd o do
comércio e do_desenvolvimento _econdmico, tanto no m ercado
interno e internacionalmente,

Observando que os remetentes e transportadores nao tém o beneficio
de uma ligacado e regime universal equilibrado para apoiar a operacao
de contratos de transporte envolvendo varios modais,

Lembrando que, em suas trigésima quarta e trigésima quinta sessoes,
em 2001 e em 2002, a Comissao decidiu preparar um instrumento
legislativo internacional que rege as operacfes de transporte porta a
porta que envolvem um trecho maritimo,

Reconhecendo que todos os Estados e organizacdes internacionais
interessadas foram convidados a participar da preparacéo do projeto
de Convencao sobre Contratos para o Transporte Internacional de
Mercadorias Total ou Parcialmente por Mar e na quadragésima
primeira sessdo da Comissdo, seja como membros ou como
observadores, com oportunidade de falar e fazer propostas,
Observando com satisfacdo que o texto do projeto de Convencéo foi
distribuido para comentérios a todos os Estados Membros das Nacdes
Unidas e organizacdes intergovernamentais convidados a participar
das reunifes da Comissdo como observadores, e que 0s comentarios
recebidos foram apresentados & Comissdo na sua quadragésima
primeira sesséo,

Tomando nota com satisfacdo da decisdo da Comissdo em sua
guadragésima primeira sessao para submeter o projeto de Convencéao
a Assembleia Geral para sua consideracéo,

Tomando nota do projeto de Convencéao aprovado pela Comissao,
Expressando seu apreco ao Governo dos Paises Baixos por seu
oferecimento para sediar uma ceriménia de assinatura da Convencéo
em Rotterdam,
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1. Elogia a Comissdo das Nacdes Unidas sobre Comércio
Internacional (UNCITRAL) para a preparacdo do projeto de
Convencdo sobre Contratos para o Internacional Transporte de
mercadorias total ou parcialmente por via maritima;

2. Adota a Convencao das Nacdes Unidas sobre Contratos para o
Transporte Internacional de Mercadorias Total ou Parcialmente por
Mar, contida no anexo da presente Resolucéo;

3. Autoriza cerimdnia de abertura para assinatura a ser realizada no
dia 23 de Setembro de 2009 em Roterda, Holanda, e recomenda que
as regras incorporadas na Convencdo sejam conhecidas como
“Regras de Roterda”;

4. Convida todos os Estados a considerarem se tornar parte do
Convencao.

A uniformidade e harmonizacdo das variadas regras presentes do comércio
internacional, a primeira vista, parece trazer respostas favoraveis aos juristas e atuantes do
comércio internacional. Contudo, nédo se trata de um fim em si mesmo, sendo complexo
processo que conta com pontos nem sempre positivos a todos os atores internacionais.

Longe de adentrar na complexa analise da uniformizacdo e harmonizacao das normas
do comércio internacional e do direito maritimo, cumpre reconhecer que, por vezes, o discurso
da uniformizacéo e da harmonizacdo nem sempre sera interessante aos Estados, sobretudo
guando mostram-se vias de neocoloniza¢do ou quando visam eliminar um pluralismo inerente
as relacdes internacionais.

Nesta perspectiva, coloca o doutrinador indiano Bhupinder Chimni?®’ que a
fragmentacdo do Direito Internacional é, normalmente, tida e ressaltada como um ponto de
fragilidade, quando, em realidade, é algo inerente ao meio internacional. Afirma, ainda, que
aos paises de “terceiro mundo” a unidade nem sempre trard respostas ao seu bem-estar,
perpetuando aquilo que ja é posto no campo internacional. Nas palavras do doutrinador, em

andlise aos desafios do Direito Internacional:2%®

Fragmentacédo versus Unidade

Uma forma importante com que o futuro do direito internacional esta
sendo debatido na literatura do direito internacional é se a
fragmentacdo em curso do direito internacional € uma ameaca as suas
virtudes percebidas de unificar a humanidade para alcancar a ordem
e a justica. O corpo fragmentado do direito internacional é visto por
muitos como um obstaculo para a promog¢ao de um mundo justo e

pacifico. As contradicbes inevitaveis, nas quais um direito

267 O doutrinador € um dos expoentes da denominada “TWAILS” ou “Third Word Approaches to
Internacional Law” (VisGes do Terceiro Mundo sobre o Direito Internacional). Apesar do presente
trabalho ndo se perfilhar a presente doutrina das TWAILS, é importante considerar a critica feita no
tocante a uniformizacdo do direito maritimo, para fins de apresentar outras visdes para compreensao
do problema posto (no caso: limitacdo da responsabilidade civil do transportador maritimo).

268 CHIMNI, B. S. The past, present and future of international law: a critical third world approach.
Melbourne journal of international law . Vol. 8, n. 2, p. 499-515, 2007. Trad. Livre.
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internacional fragmentado pode vir a ser atolado, podem representar
obstéculos intransponiveis. Assim, por exemplo, o direito do comércio
internacional deve promover a livre circulacdo de bens e servicos ou a
protecdo do meio ambiente? Por outro lado, o lamento da falta de
integridade do direito internacional contemporaneo é visto por alguns
como a ansiedade dos advogados internacionais tradicionais, que nao
conseguem chegar a um acordo com um mundo que mudou
dramaticamente. A fragmentacg&o, nesta visdo, simplesmente tem que
ser vivida e as reformas buscadas em espacos funcionais separados.
(..

Do ponto de vista dos povos do terceiro mundo, a fragmentacdo
resulta em um direito internacional alienado, produzido pela légica
separada e diferente de esferas regulatorias especializadas. Pois um
ser humano € um todo complexo, um eu econémico, politico e social
nao divisivel. Consequentemente, as preocupacdes das pessoas
comuns podem recair entre as fraturas que marcam as esferas
regulatérias separadas. Assim, por exemplo, como as classes
subalternas usam o direito internacional dos direitos humanos para
humanizar o direito comercial internacional? Como diz Teubner: ‘A
fragmentacdo da sociedade mundial em subsistemas autbnomos cria
novos limites fora da sociedade entre o subsistema e o ser humano e
novos limites dentro da sociedade entre os varios subsistemas’.
Essas fronteiras s6 podem ser confundidas com uma unidade,
baseada na solidariedade que compreende a alienacdo e a dor das
vitimas do fragmentado direito internacional.

Ainda, observam os doutrinadores Jacob Dolinger e Carmen Tibdrcio que a
uniformizacdo das normas do comeércio internacional possuem pontos positivos e pontos
negativos. Anotam que, de qualquer modo, a globalizacéo exige rapidas respostas e impde
novos desafios, ao passo que o processo de uniformizacdo das normas internacionais, em si,
€ moroso e exige extensas negociacées internacionais entre todos os participantes. 26

Neste sentido, ao Brasil ndo se mostra interessante a manutencdo da limitacdo da
responsabilidade do transportador maritimo, ndo cabendo seu acolhimento sob o0 argumento
de uniformizacdo ou harmonizacao das normas internacionais do comércio, tanto assim que
0 Estado ndo aderiu (nem parece visar aderir tdo cedo) a qualquer uma das principais
convencdes mencionadas: Regras de Haia-Visby, Hamburgo ou Roterda.

Além disso, a manutencdo da limitacdo da responsabilidade civil contratual do

transportador maritimo pela via da uniformizagdo e harmonizacdo das normas juridicas

269 DOLINGER, Jacob; TIBURCIO, Carmem. Direito internacional privado.  15. ed. — Rio de Janeiro:
Forense, 2020. Assim, por exemplo, os doutrinadores mencionam a Convencéo das Nacdes Unidas
sobre Contratos de Compra e Venda Internacional de Mercadorias (Convencao de Viena de 1980) e a
participacdo do Brasil: por um lado, se antes da adesé&o brasileira e da internalizacao do tratado era
motivo de criticas por parte da doutrina e dos operadores do comércio exterior, por outro lado a adeséo
tardia do Brasil a aludida convencao também apresenta vantagens, concernentes a existéncia de
vastissimo material e experiéncias da implementacao da convencao.
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culmina por perpetuar os reconhecidos interesses dos transportadores e shipowners,
malgrado ja conquistarem o poder necessario para realiza¢do da atividade maritima.

A globalizacdo, processo de mudancas e de transformagfes tecnologicas e
econdmicas que impactam, de forma global e local, os mais diversos ramos da vida em
sociedade, demanda novas solu¢des para a vida em exacerbada sociedade de consumo. Por
isso mesmo, ndo adianta mais manter um entendimento histérico que ja ndo cabe mais na
sociedade internacional da atualidade.

Vale recordar, nessa perspectiva, que mais de 93% de toda mercadoria ho mundo é
transportada por frotas mercantes e aproximadamente 75% dos contratos referentes as
mercadorias transportadas nesse comércio internacional possuem incidéncia das normas
internacionais analisadas.

Por outro lado, é preciso frisar que a discussdo da manutencdo da limitacdo da
responsabilidade do transportador maritimo ndo é exclusividade dos paises ditos de “Terceiro
Mundo”. Muito pelo contrario, os Estados Unidos ja possuem mitigacBes esta limitacdo do
montante a indenizar, a exemplo maior da legislacdo e jurisprudéncia norte-americana
referente ao combate da poluicdo por 6leo, que praticamente “demoliu toda a estrutura do
status privilegiado dos armadores”.?"°

Sobre a legislagdo norte-americana, anota Gotthard Gauci que em 1975 foi feita uma
proposta para a abolicdo dos limites de responsabilidade aplicadveis aos custos de limpeza,
com a manutenc¢do, contudo, do direito de limitar as reivindicacbes de propriedade privada.
Tal politica foi adotada em vérios estatutos estaduais estadunidenses que tratam dos danos
causados pela poluicéo por éleo. 2"

Assim, a politica em relag@o a imposicao de responsabilidade ilimitada por despesas
de limpeza, danos a recursos naturais e danos a terceiros varia de um estado-membro para
outro nos Estados Unidos, mas indicam tendéncia de abolicdo da ideia de limitagcdo da
responsabilidade civil do transportador maritimo.

O destaque aqui vai para o American Oil Pollution Act (OPA) de 1990, estatuto norte-
americano que deu o toque de morte para a limitagdo maritima de responsabilidade do
transportador maritimo.

No ambito jurisprudencial, o caso “Amoco Cadiz” constituiu precedente da common
law para privar um armador do direito de limitar a responsabilidade e que versou sobre

situacdo, ocorrida em 16 de marco de 1978, no qual o superpetroleiro Amoco Cadiz se partiu

210 GAUCI, Gotthard. Limitation of liability in maritime law: an anachronism? Marine Policy , Vol. 19,
Issue 1, January 1995, p. 66, trad. livre.
211 |bid., p. 73, trad. livre.
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em uma forte tempestade, lancando a maior parte de sua carga de 220.000 toneladas de
petréleo bruto iraniano nos mares da Bretanha.?’2

O naufragio resultou em um dos maiores derramamentos de Oleo da histéria,
danificando aproximadamente 180 milhas da costa em uma das regifes turisticas e
pesqueiras mais importantes da Franca. A limpeza durou mais de seis meses e envolveu
equipamentos e recursos de todo o pais. O desastre teve efeitos duradouros no meio
ambiente, na economia e na populacéo da Bretanha, resultando em varios processos judiciais.
273

Em linhas gerais, no caso “Amoco Cadiz” foi considerado que o proprietario nominal
do petroleiro, ou seja, o transportador, ndo cumpriu com o 6nus de provar que era livre de
privacidade e conhecimento quanto a negligéncia que causou quanto ao encalhe da
embarcacdo. O proprietario nominal, assim, teria falhado no exercicio do dever (nao-
delegavel) de garantir que a embarcacdo estivesse em condicbes de navegar. Com tal
fundamentacao, a corporacédo do transporte maritimo culminou por ser responsabilizada, sem
limitacdo, pelos reclamantes. A empresa-mae, Standard, também foi considerada responsavel
sem o beneficio da limitacdo de responsabilidade.

No Tribunal de Apelacdo, o entendimento manteve-se, sem a possibilidade de
limitac@o da responsabilidade civil contratual. O caso Amoco Cadiz foi considerado simbdlico
no combate a poluicdo por derramamento de 6leo ha common law, gerando estudos varios
até os dias atuais, sobretudo relacionados a questdes ambientais protetivas?’4.

Deste modo, ao que parece, a limitacdo da responsabilidade civil contratual do
transportador maritimo jA& € colocada em xeque em situacdes extremas, relacionadas a
necessidade de protecdo ambiental e poluices severas.

O sistema da common law, nesta medida, pode auxiliar o Brasil e demais paises da
civil law a vislumbrar os problemas juridicos postos sobre outros vieses e outras respostas
fornecidas.

Em suma: séo diversos o0s argumentos levantados, no campo do comércio
internacional, pela manutencdo da limitacdo da responsabilidade civil do transportador
maritimo.

Resta-nos, pois, anotar se, no ambito brasileiro e no direito internacional maritimo
privado ainda cabe sustentar a limitacdo da responsabilidade contratual, conforme é

explanado no préximo tépico.

22 UNITED STATES COURT OF APPEALS, Seventh Circuit. Matter of Oil Spill by the Amoco Cadiz.
Date published: Jan 24, 1992.

273 |bid.

274 Neste sentido, vide: CHEN, Jihong et alii. Oil spills from global tankers: Status review and future
governance. Journal of Cleaner Production.  Volume 227, 1 August 2019, Pages 20-32, 2019.
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4.3.4 Ainda cabe sustentar a limitacdo da responsabilidade civil contratual?

Da analise dos argumentos suscitados em prol da limitacdo da responsabilidade civil
contratual do transportador maritimo, a primeira conclusdo que se pode extrair € no sentido
de ser possivel afirmar que n&o cabe mais se falar em limitagdo como nos moldes da histéria
do direito maritimo.

Se antes a limitacdo possuia uma razao de ser, atualmente ndo ha mais razéo para o
cunho protecionista em torno das transportadoras maritimas e shipowners. Isso ja é
reconhecido e exposto pela doutrina internacionalista, a exemplo maior de Gotthard Gauci,
em trabalho publicado em 1995 e intitulado “Limitation of liability in maritime law: an
anachronism?” (Na traducao literal: “Limitacdo de responsabilidade no direito maritimo: um
anacronismo?”), bem como por parte da doutrina brasileira, como a teoria levantada por Paulo
Henrique Cremoneze Pacheco, mas ainda sem pacificacdo qualquer.

Ou seja: a atividade maritima é realidade inexoravel da qual ndo mais subsiste a
necessidade de os Estados subsidiarem as frotas mercantis, jA havendo inUmeros meios
tecnolégicos que fizeram possivel o uso logistico das mais diversas rotas comerciais
maritimas e que diminuiram consideravelmente os perigos da atividade maritima.

Ora, aproximadamente 70% do planeta terra € coberto por oceanos e mais de 93% de
toda mercadoria no mundo é transportada por frotas mercantes, de modo que 0 comércio e 0
transporte maritimo foram, e ainda remanescem, como meios de sobrevivéncia aos Estados
e players internacionais, restando as transportadoras maritimas e shipowners preparados,
juridicamente e logisticamente, para os riscos da atividade exercida.

Dentre esses riscos, a maior parte ndo se refere aos “perigos do mar” propriamente
ditos, mas sim aos perigos oriundos da atividade humana, com a maioria das perdas de
mercadorias podendo ser atribuida a "erro humano" - uma ampla categoria que se estima ser
responsavel por 75%-96% das vitimas, conforme ja vislumbrado em relatério?’.

Tal dado, inclusive, é capaz de sugerir que os incentivos financeiros ndo devem
concentrar-se na propriedade em si do navio ou nos shipowners, mas em melhores condi¢cdes
de trabalho e treinamento pessoal, pois, assim, os acidentes tendem a diminuir e por

conseqguéncia os riscos também podem apresentar diminuicao.

275 ALLIANZ GLOBAL CORPORATE & SPECIALTY (AGCS). Safety and Shipping 1912-2012 - From
Titanic to Costa Concordia. An insurer's perspective from Allianz Global Corporate & Specialty.
Hamburg, March, 2012, p. 6, trad. livre. Disponivel em:
<https://www.agcs.allianz.com/content/dam/onemarketing/agcs/agcs/reports/AGCS-Safety-Shipping-
Review-2012.pdf>. Acesso em: 02 mar 2019.
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Faz-se mister salientar que os dados apresentados dos relatorios sdo globais e sdo
informacg0es relativas a todos os tipos de contratos maritimos e acidentes, e neles se incluem
as hipéteses desta tese, mas nao sao especificos.

Na mesma linha, a linha de argumento do armador como um “bolso profundo”, a tirar
valores exorbitantes sob o manto de indenizag&o necesséria, ndo é fundamento suficiente.

E assim como os transportadores e shipowners, as seguradoras também sao
preparadas para situacdes adversas, de modo que a ideia geral do principio da limitagdo da
responsabilidade que rege o setor se seguros cumpre ser repensada hodiernamente.

E a ideia, por exemplo, sugerida pelo doutrinador brasileiro Paulo Henrique
Cremoneze Pacheco, segundo o qual o segurador, na prética, a possui forte sistema juridico
a seu favor, o que culmina por prejudicar o crescimento das frotas mercantis nacionais em
detrimento de uma aplicacéo doutrinaria um tanto quanto desatualizada.

Foram debatidos e explanados, ainda, outros argumentos como a dificuldade em
separar o montante devido a cada parte, a necessidade da resposta da limitagdo como
uniformidade, harmonizacao, do direito maritimo em todo o mundo, etc.

Cada linha de argumento, contudo, ndo se coaduna com a conjuntura maritima atual,
marcada pela pluralidade, pela tecnologia e pela diminuigdo consideravel dos riscos tidos em
uma atividade que é cotidiana no comeércio internacional.

Portanto, ndo ha fundamento juridico que justifique a limitacdo da responsabilidade
contratual do transportador maritimo nos termos como pactuados nas principais normas
internacionais que regem o tema (Regras de Haia-Visby, Hamburgo e Roterda).

Ainda, sob um ponto de vista do Brasil, as normas limitadoras, contidas nos contratos
internacionais firmados ou presentes nas principais convenc¢des analisadas, ndo protegem o
exportador brasileiro e ndo possuem potencial de gerar vantagens ao Brasil.

Isso porque, conforme analisado, o exportador brasileiro, para fins de realizar seus
negocios juridicos via transporte modal maritimo, vale-se de contratos internacionais com
clausulas padronizadas, que culminam por afastar a aplicacdo da legislacdo nacional, bem
como aplicam a ideia de limitacdo da responsabilidade civil com base nos tratados
internacionais e de limitacdo do valor da indenizacdo devida em caso de sinistro ocorrido
(sinistro este relacionado aos riscos do mar).

Assim, sem poder de negociacdo, ndo ha plena autonomia da vontade das partes,
como pregado. Outrossim, ndo ha a protecdo consumerista a esses tipos de contrato de
Direito Maritimo, de modo que ao exportador ndo ha protecdo relativa aos contratos de
adeséao.

J& se conta, inclusive, com propostas de alteracdo na legislacdo pétria para fins de

retirada da limitacdo da responsabilidade civil, ndo se tratando, contudo, de entendimento
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uniforme, havendo discussdes a respeito dos destinos a serem tracados pelo legislador
brasileiro.

No ponto, conforme observa a doutrina mais atualizada?®:

Ha duas possibilidades apresentadas pela literatura especializada
sobre a limitacdo na legislagdo nacional. A primeira hipétese, segundo
Pimenta (2019), prop&e apresentar uma proposta legislativa com base
nas experiéncias internacionais (PIMENTA apud FAGUNDES, 2017).
Assim, ele argumenta que uma possivel atualizacdo da Lei n.
9537/1997 poderia tornar mais clara a limitacdo da responsabilidade
do prético perante terceiros, especificamente os armadores.

Nesse sentido, o autor propde que n&o haja responsabilidade do
préatico quando ocorrer danos a terceiros em acidente maritimo, pois o
profissional estd amparado na responsabilidade civil objetiva, tanto
nas legislagdes nacionais (Lei n.o 9.537/97) quanto nas internacionais
(Convencéao de Bruxelas de 1910, Convencgéo de Bruxelas de 1924 e
Convencéao Internacional sobre Responsabilidade e Compensacao
por Danos Relativos ao Transporte por Mar de Substancias
Potencialmente Perigosas e Nocivas de 1996).

Cabe frisar que a impossibilidade de responsabilidade civil dos
praticos a terceiros ndo impossibilita que haja direito de regresso
perante o armador da navegacédo. Logo, entende-se que:

“Haverd, contudo, levando em consideragao o raciocinio construido ao
longo deste artigo, apenas uma configuracdo em que o pratico devera
ressarcir o armador, segundo a pena de Pimenta (2007, p. 148):
guando o Tribunal Maritimo - seu acordao servira de prova robusta na
area civel, segundo o artigo 18 da Lei no 2.180/54 - apontar aquele
como o Unico responsavel pelo dano e sendo a causa determinante do
acidente um erro especifico, o qual ndo poderia ser evitado pelo
comandante (PIMENTA, 2019, p. 94).

Assim, o limite para a responsabilidade civil do prético perante o
armador se configura quando aquele ndo consegue provar que este €
culpado Unico no dano especifico em navegacao.

A segunda proposta é de Fagundes (2017), ao aprimorar a legislacao
patria no sentido de colocar que “ndo ha limitagdo civil’ para as
sociedades instituidas de praticos.

Em outras palavras, agrega-se mais um sujeito de direito, dessa vez a
associacdo profissional que responde pelos direitos dos préticos de
maneira coletiva. Assim, diz a proposta:

Art. 14- A — O pratico, o praticante de préatico e a sociedade de praticos
ao prestarem servigos de praticagem ndo sao responsaveis civilmente
perante terceiros, pelos danos causados durante a faina de
praticagem, ainda quando se tratar de praticagem compulséria
(FAGUNDES, 2017, p. 62).

Apontados 0s caminhos que a literatura traz a luz, € bom frisar que
ambas as perspectivas possuem passo hecessario para que as

276 COSTA, Francisco Campos da; CORREA, Regina Costa. A RESPONSABILIZACAO DO PRATICO
NA NAVEGACAO BRASILEIRA: HISTORICO, LIMITES E RESPONSABILIDADES CIVIS, p. 50-51.
In: MARTINS, Eliane Octaviano; OLIVEIRA, Paulo Henrique Reis de. Direito Maritimo, Portuario e
Aduaneiro - Temas Contemporaneos. Belo Horizonte: Arraes Editores, 2017.
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normativas pétrias superem a inseguranca juridica quanto a limitacédo
civil do préatico no exercicio de suas atividades

profissionais. Além disso, evitam que haja aumento dos custos
logisticos nos portos e dos processuais nos tribunais. No entanto, faz-
se necessario indicar que, ao limitar civimente o pratico em seus
deveres, o pais deixa de enfrentar os problemas e danos que sao
causados pelos profissionais quando exercem a profissdo de forma
insegura e sem responsabilidade. Assim, constata-se que, de forma
geral, a limitacdo da responsabilidade civil do préatico ainda € litigio ndo
pacificado no Brasil, de forma que tdo somente a médio e longo prazo
poderd encontrar um caminho positivado dentro da legislacédo
corrente.

Assim, nao ha até o presente momento, uma argumentacao juridica firme e escorreita
em termos legislativos brasileiros a respeito da limitacdo da responsabilidade juridica
contratual.

Igualmente, verificou-se que a jurisprudéncia brasileira é varidvel quando analisa os
contratos de transporte e fretamento maritimos, ora entendendo pela acolhida da clausula de
limitacdo da responsabilidade civil, ora rechacando a clausula nesses contratos. O
posicionamento mais recente do STJ, contudo, indica pela plena possibilidade de limitacdo da
responsabilizacdo civil e limitacdo do valor da indenizagdo, com base na aplicagdo dos
principais tratados internacionais que versam sobre a tematica e que sao utilizados nos
contratos-tipo do direito maritimo.

Nesse sentido, os exportadores brasileiros ndo possuem seguranca juridica
necessaria para realizacao de negdcios juridicos contratuais, o que faz com que a questéo
reste ainda mais latente de solu¢fes e de estudos.

Em termos internacionais, também, vislumbrou-se que a limitagcdo da responsabilidade
civil do préatico pode garantir ampla exoneracao aos shipowners, mesmo que haja dois casos
de excecgbes, tais como dano causado pela embarcacédo do prético e as a¢gdes do profissional
ao causarem danos.?’’

Por outro lado, no que tange a internacionalizacdo e importancia dos tratados
internacionais, para fins de participacdo do Brasil no cenario internacional, das trés
convencoes estudadas, recomendariamos a adocéo das Regras de Roterdad, mais atualizadas
sobre o0 tema dos transportes maritimos e com tratamento com maior rigor da
responsabilidade civil.

Por certo, o alcance e eficacia das conclusbes ora explanadas e sintetizadas,

dependerao da atuacdo dos variados atores internacionais no comércio internacional e atores

277 COSTA, Francisco Campos da; CORREA, Regina Costa. A RESPONSABILIZACAO DO PRATICO
NA NAVEGACAO BRASILEIRA: HISTORICO, LIMITES E RESPONSABILIDADES CIVIS. In:
MARTINS, Eliane Octaviano; OLIVEIRA, Paulo Henrique Reis de. Direito Maritimo, Portuario e
Aduaneiro - Temas Contemporaneos. Belo Horizonte: Arraes Editores, 2017.
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juridicos que analisam as demandas circunscritas em contratos internacionais que envolvam

transporte maritimo.



5 CONSIDERACOES FINAIS

Aproximadamente 70% do planeta terra € coberto por oceanos e mais de 93% de toda
mercadoria no mundo é transportada por frotas mercantes, de modo que o comércio e o
transporte maritimo sao questfes de sobrevivéncia aos Estados e players internacionais.
Inclusive, o contrato de transporte maritimo internacional pode ser considerado um dos mais
antigos do mundo, pois desde os primérdios as civilizagdes utilizam o transporte sobre as
aguas para comercializar riquezas e exercer atividades comerciais.

E com o crescimento do transporte maritimo, surgem-se oportunidades de avancos
nas sociedades estatais: de pais comum para uma hegemonia mundial (Inglaterra); de Estado
pantanoso e com riscos de afundar para local de féruns mundiais que deram origem aos
principais tratados internacionais sobre o transporte maritimo (Holanda); de Estado que
atualmente passa por uma dificuldade econbémica para, quica, um local de prosperidade pela
via do comércio exterior (Brasil).

Portanto, se a existéncia dos mares e oceanos permanece certa ao longo da histéria
da humanidade, o0 mesmo ndo se pode imputar as atividades comerciais maritimas, que
tiveram consideravel evolucao ao longo do tempo.

Tal evolugédo encontra suas razfes de ser em diversos aspectos, dentre 0s quais o
fendbmeno globalizatério e a sociedade de consumo; o desenvolvimento tecnoldgico e a
diminui¢cdo dos riscos envolvidos na atividade de transporte maritimo; a protecao juridica de
limitac&o da responsabilidade civil contratual, etc.

A propria evolugdo tecnoldgica também explica o regime de responsabilizagédo civil
contratual no ambito interno e internacional, com a ideia maior de procurar manter o equilibrio
necessario das rela¢des privadas.

Todos esses fatores encontram-se interligados, mas a protecao juridica envolvida em
torno daqueles que realizam o transporte maritimo (os armadores e shipowners) ainda
remanesce antiga, incélume, com resquicios da histéria do comércio maritimo que ja ndo mais
parecem ser cabiveis na atualidade.

Nessa perspectiva, a presente pesquisa procurou analisar a limitacdo da
responsabilizacao civil contratual, inserida nas relagfes juridicas de transporte maritimo que
envolvam o Brasil, e as principais normas internacionais sobre transporte internacional de
Mercadorias e limitacdo da responsabilidade em vigéncia.

Na verificagdo dos fundamentos juridicos para manutencdo da limitacdo da
responsabilidade civil contratual dos transportes maritimos de mercadorias, é possivel
concluir que, face as variadas modificagcdes oriundas da evolu¢éo da atividade maritima, ndo

h& mais como manter tal posicionamento, malgrado tratar-se de fundamento presente nos
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principais tratados internacionais que versam sobre o tema, quais sejam: regras de Haia-
Visby; regras de Hamburgo; regras de Roterda.

Para chegar a tal concluséo, fez-se necesséario, em um primeiro instante, um estudo
dessas convencgdes internacionais sobre transporte de mercadorias e a andlise geral dos
contratos internacionais e do principio da autonomia da vontade, bem como a verificacdo das
nogdes gerais das clausulas contratuais utilizadas nos principais contratos envolvendo o
transporte maritimo e o ordenamento juridico brasileiro, regido, até os dias atuais, pelo Codigo
Comercial de 1850.

No estudo dessas convencdes, deu-se atencdo especial ao tratamento conferido
quanto a responsabilidade do transportador das mercadorias existentes no comércio
internacional em face do Direito Comercial Brasileiro e do Direito Maritimo e sua comparacgao
com os tratados de transporte internacionais que porventura também possam ser aplicados
aos contratos comerciais internacionais brasileiros de compra e venda de mercadorias.

Apesar das Regras de Haia-Visby, Hamburgo e Roterda serem os principais tratados
internacionais do tema, tem-se que até o presente momento o Brasil ndo é signatario ou 0s
ratificou.

Inclusive, caso haja interesse da Republica Federativa brasileira em fazer parte de
algum desses tratados internacionais (enquanto exemplos de nova lex mercatoria que cuida
das relacOes contratuais comerciais internacionais e que influi diretamente na vida dos
comerciantes), da andlise comparativa feita pode-se concluir que as Regras de Roterda
apresentam-se enquanto alternativa mais viavel ao Brasil.

Apés, a pesquisa focou no contrato de transporte e o contrato de fretamento,
diferenciando um do outro e verificando suas semelhantes. Tais diferenciagdes e similitudes
fizeram-se essenciais dado que tais rela¢des juridicas contratuais nem sempre se confundem
no ambito internacional, assim como ha distingbes notérias quanto ao tratamento da
responsabilidade civil no contrato de transporte e no contrato de fretamento.

O contrato de transporte maritimo internacional se caracteriza primordialmente por um
empresario (armador-transportador) obrigar-se frente a outro (carregador — embarcador) a
transportar mercadorias de um porto a outro, a bordo de um veiculo especifico que é o navio.
Este contrato tem um carater oneroso, pois o transporte se efetua em troca de pagamento,
chamado frete, que o carregador — embarcador devera pagar ao armador — transportador.

J& o contrato de frete de navio € como “alugar” o navio. Fretador € o dono do Navio,
que freta a embarcacdo a uma outra pessoa, que pode ser fisica ou juridica, a qual usara a
embarcacdo no transporte de mercadorias ou de pessoas. O fretador pode ser armador ou

nao.
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A semelhanca entre o contrato de transporte e o contrato de fretamento € inegavel. O
fretamento da embarcacao armada e equipada é muito parecido com o contrato de transporte,
entretanto a diferenca existe quando no fretamento ha a transferéncia da posse da
embarcacéo o que impede a possivel caracterizacdo de uma locagéo de coisa.

Nao obstante, o ordenamento juridico brasileiro, pela via do Cddigo Comercial de
1850, ha uma perfeita identidade entre fretamento e transporte, adotando o que a doutrina
denominou de teoria unitéria.

No tocante a responsabilidade civil, cumpre ressaltar que a responsabilidade do
transportador é objetiva, ou seja, a culpa € presumida (presuncéo juris tantum), apenas se
eximindo nas situacdes de caso fortuito, forca maior ou vicio de origem.

Apesar da responsabilidade civil ser objetiva, o0 armador tera um limite do montante
indenizatério a ser arcado a parte prejudicada. Trata-se, pois, da teoria da limitacdo da
responsabilidade civil contratual.

E neste momento, entdo, que a presente pesquisa frisou suas consideracdes
principais, apresentando de inicio a previsdo e o funcionamento da limitacdo da
responsabilidade civil contratual no meio internacional e interno brasileiro.

Isto porque, como referido, o objetivo central da presente pesquisa era justamente a
andlise da limitacdo da responsabilidade civil nos contratos internacionais de fretamento
maritimo que tenham como escopo o transporte de mercadorias e sua aplicacdo no direito
brasileiro.

Para tanto, na andlise do desenvolvimento tecnoldgico e da diminui¢do dos riscos na
atividade maritima, fica nitido que a atividade maritima hoje ndo € a mesma de antes.

Ao longo do tempo, pois, viu-se diversas transformacoes a favor da seguranca da
navegacdo. Da inviabilidade de transporte de grandes cargas, para o cotidiano de navios
levando consideraveis quantidades de matéria-bruta. Da substituicdo dos navios feitos a
madeira aos navios de ferro (Ironclads). Da perda de grande parte dos tripulantes por doencas
diversas no trajeto (escorbuto, cdlera, tuberculose, etc.) para o uso da Medicina em prol
desses. Da impossibilidade fisica de exploracdo de determinados locais, para a chegada de
navios nestes mesmos locais.

Os riscos nho transporte maritimo presentes na atualidade, portanto, sdo muito
menores, e diversos, aos riscos do comércio maritimo da era das Grandes Navegacoes e,
também, menores em relacdo a riscos existentes no comeércio maritimo que moveu a
construcao das normas internacionais e internas que regem o comeércio maritimo e o comércio

internacional.
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Além disso, a maior parte dos riscos e acidentes maritimos envolveram nao o mar por
si s6, mas foram decorrentes de "erro humano" - uma ampla categoria que se estima ser
responsavel por 75%-96% das vitimas.

A diminuicdo de riscos da atividade maritima, seja pela via tecnolégica seja pelos
incentivos internos em relagéo aqueles que laboram no mar, foi devidamente comprovada por
meio documental, conforme relatorios de grandes empresas e shipowners que atuam com o
fretamento e transporte maritimo.

Apoés, passou-se a verificar, com base sobretudo na doutrina nacional e estrangeira,
0s argumentos juridicos e econdmicos utilizados para sustentar a limitacdo da
responsabilidade civil contratual do transportador.

Os argumentos utilizados em prol da limitacdo da responsabilidade civil do

transportador maritimo podem ser assim sintetizados:

e Altos custos do transporte maritimo, que demandariam incentivos estatais e juridicos
para fortalecimento das frotas maritimas mercantis.

» Fator da dificuldade de contratacdo de um seguro maritimo que cubra integralmente o
prejuizo ocasionado - ideia geral do principio da limitacdo da responsabilidade que
guia o setor de seguros.

* Ideia do armador como “bolso profundo”, no qual as indeniza¢des arcariam montantes
exorbitantes decorrentes do transporte de mercadorias valiosas e das quais o armador
nao teria condicdes de arca-las na integralidade.

« Dificuldade em separar o0 montante devido a cada parte, 0 que simplificaria a
padronizacdo da limitacdo do montante indenizatério devido.

« Alimitacdo de responsabilidade conduziria a uniformidade, harmonizacgéo, do direito
maritimo em todo o mundo.

e Qutros.

Tratam-se de argumentos, porém, que ndo mais se sustentam na atualidade do
comeércio maritimo internacional, parecendo-se mais com fundamentos que deveriam ficar
para um estudo da histéria do comércio maritimo.

Se por um lado, os argumentos pela limitacdo da responsabilidade mantém-se os
mesmos ao longo de séculos, a base fundante destes mesmos argumentos sofreu notdrias
modificagfes (tecnoldgicas, de competitividade, diminuigcéo de riscos, etc.).

Nao é demais notar que a revisdo do assunto e o advento de novas abordagens a
guestao da limitacdo da responsabilidade civil contratual do transportador faz-se essencial ao

Brasil.
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O Brasil atualmente passa por dificuldades econémicas, e grande parte dos dados
positivos da economia brasileira e sua balanca comercial devem-se aos excelentes resultados
conseguidos com as exportacdes de produtos.

Para aumentar suas exportacdes e participacdo do Brasil e demais atores como
consideraveis players internacionais, em meio notadamente competitivo, € preciso que haja o
barateamento e maior facilitagdo para contratacdo de um seguro maritimo internacional e para
realizacdo das demais atividades relacionadas ao transporte.

Em uma sociedade de consumo, a demanda por produtos brasileiros s6 tendera a
aumentar, ndo cabendo mais limitar a responsabilizacdo a grandes empresas e shipowners.

Perpassar por tais situacdes depende também de revisdo do ordenamento juridico
brasileiro, que ainda vive sob a égide do Codigo Comercial de 1850 no tocante as atividades
maritimas.

Neste ponto, a hipbtese inicial da pesquisa ora apresentada apresentou-se adequada,
pela necessidade reformulacéo da legislacdo nacional sobre o tema. Contudo, ndo se mostrou
hip6tese ao todo perfeita, dado que também foi constatado que a adocao da teoria da limitacédo
da responsabilidade civil contratual do transportador maritimo é teoria agasalhada por
grandes poténcias e teoria presente nos principais tratados internacionais que cuidam do
transporte maritimo e da responsabilidade civil (Regras de Haia-Visby, Hamburgo e Roterda),
ndo se mostrando normas internacionais benéficas ao Brasil.

Ora, locais como Haia, Roterda, Visby e Hamburgo séo considerados grandes pontos
de trajeto comercial dado o incentivo as atividades maritimas desenvolvidas e sujeitas aos
mais diversos riscos. Mas o que deu certo antes ja ndo cabe mais hodiernamente, face aos
diversos fatores jA expostos — tais como o desenvolvimento tecnolégico e a correlata
diminuicéo dos riscos envolvidos.

Ainda assim, apesar do Brasil ndo ser signatario ou ter ratificado as principais
convencoes internacionais sobre carregamento de mercadorias e fretamento de navios, existe
a possibilidade destas convencbes ou legislacbes de outros paises serem aplicadas a
comerciantes brasileiros.

Dos variados documentos internacionais, conforme ja exposto, da analise comparativa
feita pode-se concluir que as Regras de Roterda apresentam-se enquanto alternativa mais
viavel (ou seja: menos pior) ao Brasil.

A questdo da antijuridicidade da limitacdo da responsabilidade civil contratual do
armador ou dono do navio, neste sentido, também vem sendo levantada pela doutrina
estrangeira em relacao a legislacdo doméstica e tratados internacionais, a exemplo maior de

artigo do inglés Gotthard Gauci, publicado em 1995 e intitulado “Limitation of liability in
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maritime law: an anachronism?” (Na traducdo literal: “Limitac&o de responsabilidade no direito
maritimo: um anacronismo?”), que foi utilizado como fonte de estudos da pesquisa.

Em simples palavras, pode-se concluir que ndo existe fundamento juridico que
justifique, na atualidade, a limitacdo da responsabilidade civil contratual do transportador
maritimo nos termos trazidos pelas principais convengfes que regem a teméatica (Regras de
Haia-Visby, Hamburgo e Roterda).

Acrescente-se, no mais, que sequer h4 margem para maiores negociacdes na esfera
contratual em relacdo a responsabilidade civil, a servir de base ao regime de
responsabilizacao civil aplicavel, dado que os contratos firmados sdo, essencialmente,
contratos de adesdo, também denominados de contratos-tipo ou Charter Parties. Nestes
contratos, ainda permanece a limitacdo da responsabilidade, em prejuizo ao exportador
brasileiro.

O alcance e eficacia das conclusdes ora explanadas e sintetizadas, por certo,
dependerao da atuacdo dos variados atores internacionais no comércio internacional e atores
juridicos que analisam as demandas circunscritas em contratos internacionais que envolvam
transporte maritimo.

Ao final deste trabalho, espera-se que o tema tenha, ao menos, gerado reflexdes a
respeito da limitagdo da responsabilidade civil contratual do transportador maritimo ao leitor e
aqueles que laboram com o comércio internacional e com o Direito Internacional Maritimo

Privado.
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Anexo A — The Hague-Visby Rules

The Hague-Visby Rules - The Hague Rules as Amended by the Brussels Protocol 1968

Article |
In these Rules the following words are employed, with the meanings set out below:
(a) 'Carrier' includes the owner or the charterer who enters into a contract of carriage with a
shipper.
(b) 'Contract of carriage' applies only to contracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document relates to the carriage of goods by sea,
including any bill of lading or any similar document as aforesaid issued under or pursuant to a
charter party from the moment at which such bill of lading or similar document of title regulates
the relations between a carrier and a holder of the same.
(c) 'Goods' includes goods, wares, merchandise, and articles of every kind whatsoever except
live animals and cargo which by the contract of carriage is stated as being carried on deck and
is so carried.
(d) 'Ship' means any vessel used for the carriage of goods by sea.
(e) 'Carriage of goods' covers the period from the time when the goods are loaded on to the

time they are discharged from the ship.

Avrticle 1l

Subject to the provisions of Article VI, under every contract of carriage of goods by sea the
carrier, in relation to the loading, handling, stowage, carriage, custody, care and discharge of
such goods, shall be subject to the responsibilities and liabilities and entitled to the rights and

immunities hereinafter set forth.

Article Il

1. The carrier shall be bound before and at the beginning of the voyage to exercise due
diligence to:

(a) Make the ship seaworthy;

(b) Properly man, equip and supply the ship;

(c) Make the holds, refrigerating and cool chambers, and all other parts of the ship in which

goods are carried, fit and safe for their reception, carriage and preservation.
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2. Subject to the provisions of Article IV, the carrier shall properly and carefully load, handle,
stow, carry, keep, care for, and discharge the goods carried.

3. After receiving the goods into his charge the carrier or the master or agent of the carrier
shall, on demand of the shipper, issue to the shipper a bill of lading showing among other
things:

(a) The leading marks necessary for identification of the goods as the same are furnished in
writing by the shipper before the loading of such goods starts, provided such marks are
stamped or otherwise shown clearly upon the goods if uncovered, or on the cases or coverings
in which such goods are contained, in such a manner as should ordinarily remain legible until
the end of the voyage.

(b) Either the number of packages or pieces, or the quantity, or weight, as the case may be,
as furnished in writing by the shipper.

(c) The apparent order and condition of the goods.

Provided that no carrier, master or agent of the carrier shall be bound to state or show in the
bill of lading any marks, number, quantity or weight which he has reasonable ground for
suspecting not accurately to represent the goods actually received, or which he has had no
reasonable means of checking.

4. Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the goods
as therein described in accordance with paragraph 3 (a), (b) and (c). However, proof to the
contrary shall not be admissible when the bill of lading has been transferred to a third party
acting in good faith.

5. The shipper shall be deemed to have guaranteed to the carrier the accuracy at the time of
shipment of the marks, number, quantity and weight, as furnished by him, and the shipper shall
indemnify the carrier against all loss, damages and expenses arising or resulting from
inaccuracies in such particulars. The right of the carrier to such indemnity shall in no way limit
his responsibility and liability under the contract of carriage to any person other than the
shipper.

6. Unless notice of loss or damage and the general nature of such loss or damage be given in
writing to the carrier or his agent at the port of discharge before or at the time of the removal
of the goods into the custody of the person entitled to delivery thereof under the contract of
carriage, or, if the loss or damage be not apparent, within three days, such removal shall be
prima facie evidence of the delivery by the carrier of the goods as described in the bill of lading.
The notice in writing need not be given if the state of the goods has, at the time of their receipt,
been the subject of joint survey or inspection.

Subject to paragraph 6bis the carrier and the ship shall in any event be discharged from all

liability whatsoever in respect of the goods, unless suit is brought within one year of their
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delivery or of the date when they should have been delivered. This period, may however, be
extended if the parties so agree after the cause of action has arisen.

In the case of any actual or apprehended loss or damage the carrier and the receiver shall give
all reasonable facilities to each other for inspecting and tallying the goods.

6 bis. An action for indemnity against a third person may be brought even after the expiration
of the year provided for in the preceding paragraph if brought within the time allowed by the
law of the Court seized of the case. However, the time allowed shall be not less than three
months, commencing from the day when the person bringing such action for indemnity has
settled the claim or has been served with process in the action against himself.

7, After the goods are loaded the bill of lading to be issued by the carrier, master, or agent of
the carrier, to the shipper shall, if the shipper so demands be a 'shipped' bill of lading, provided
that if the shipper shall have previously taken up any document of title to such goods, he shall
surrender the same as against the issue of the 'shipped' bill of lading, but at the option of the
carrier such document of title may be noted at the port of shipment by the carrier, master, or
agent with the name or names of the ship or ships upon which the goods have been shipped
and the date or dates of shipment, and when so noted, if it shows the particulars mentioned in
paragraph 3 of Article Ill, shall for the purpose of this article be deemed to constitute a 'shipped’
bill of lading.

8. Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship
from liability for loss or damage to, or in connection with, goods arising from negligence, fault,
or failure in the duties and obligations provided in this article or lessening such liability
otherwise than as provided in these Rules, shall be null and void and of no effect. A benefit of
insurance in favour of the carrier or similar clause shall be deemed to be a clause relieving the

carrier from liability.

Article IV

1. Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from
unseaworthiness unless caused by want of due diligence on the part of the carrier to make the
ship seaworthy, and to secure that the ship is properly manned, equipped and supplied, and
to make the holds, refrigerating and cool chambers and all other parts of the ship in which
goods are carried fit and safe for their reception, carriage and preservation in accordance with
the provisions of paragraph 1 of Article Ill. Whenever loss or damage has resulted from
unseaworthiness the burden of proving the exercise of due diligence shall be on the carrier or

other person claiming exemption under this article.
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2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting
from:

(a) Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the
navigation or in the management of the ship.

(b) Fire, unless caused by the actual fault or privity of the carrier.

(c) Perils, dangers and accidents of the sea or other navigable waters.

(d) Act of God.

(e) Act of war.

(f) Act of public enemies.

(g) Arrest or restraint of princes, rulers or people, or seizure under legal process.

(h) Quarantine restrictions.

(i) Act or omission of the shipper or owner of the goods, his agent or representative.

() Strikes or lockouts or stoppage or restraint of labour from whatever cause, whether partial
or general.

(k) Riots and civil commotions.

() Saving or attempting to save life or property at sea.

(m) Wastage in bulk of weight or any other loss or damage arising from inherent defect, quality
or vice of the goods.

(n) Insufficiency of packing.

(o) Insufficiency or inadequacy of marks.

(p) Latent defects not discoverable by due diligence.

(g) Any other cause arising without the actual fault or privity of the carrier, or without the fault
or neglect of the agents or servants of the carrier, but the burden of proof shall be on the person
claiming the benefit of this exception to show that neither the actual fault or privity of the carrier
nor the fault or neglect of the agents or servants of the carrier contributed to the loss or
damage.

3. The shipper shall not be responsible for loss or damage sustained by the carrier or the ship
arising or resulting from any cause without the act, fault or neglect of the shipper, his agents
or his servants.

4. Any deviation in saving or attempting to save life or property at sea or any reasonable
deviation shall not be deemed to be an infringement or breach of these Rules or of the contract
of carriage, and the carrier shall not be liable for any loss or damage resulting therefrom.

5 (a) Unless the nature and value of such goods have been declared by the shipper before
shipment and inserted in the bill of lading, neither the carrier nor the ship shall in any event be
or become liable for any loss or damage to or in connection with the goods in an amount

exceeding the equivalent of 666.67 units of account per package or unit or units of account per
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kilo of gross weight of the goods lost or damaged, whichever is the higher.

<!> (b) The total amount recoverable shall be calculated by reference to the value of such
goods at the place and time at which the goods are discharged from the ship in accordance
with the contract or should have been so discharged.

The value of the goods shall be fixed according to the commodity exchange price, or, if there
be no such price, according to the current market price, or, if there be no commodity exchange
price or current market price, by reference to the normal value of goods of the same kind and
quality.

<!> (c) Where a container, pallet or similar article of transport is used to consolidate goods, the
number of packages or units enumerated in the bill of lading as packed in such article of
transport shall be deemed the number of packages or units for the purpose of this paragraph
as far as these packages or units are concerned. Except as aforesaid such article of transport
shall be considered the package or unit.

<!> (d) The unit of account mentioned in this Article is the special drawing right as defined by
the International Monetary Fund. The amounts mentioned in h_visby/art/art04 5asub-
paragraph (a) of this paragraph shall be converted into national currency on the basis of the
value of that currency on a date to be determined by the law of the Court seized of the case.
<!> (e) Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability
provided for in this paragraph if it is proved that the damage resulted from an act or omission
of the carrier done with intent to cause damage, or recklessly and with knowledge that damage
would probably result.

<!> (f) The declaration mentioned in sub-paragraph (a) of this paragraph, if embodied in the
bill of lading, shall be prima facie evidence, but shall not be binding or conclusive on the carrier.
<!> (g) By agreement between the carrier, master or agent of the carrier and the shipper other
maximum amounts than those mentioned in sub-paragraph (a) of this paragraph may be fixed,
provided that no maximum amount so fixed shall be less than the appropriate maximum
mentioned in that sub-paragraph.

<!> (h) Neither the carrier nor the ship shall be responsible in any event for loss or damage to,
or in connection with, goods if the nature or value thereof has been knowingly mis-stated by
the shipper in the bill of lading.

6. Goods of an inflammable, explosive or dangerous nature to the shipment whereof the carrier,
master or agent of the carrier has not consented with knowledge of their nature and character,
may at any time before discharge be landed at any place, or destroyed or rendered innocuous
by the carrier without compensation and the shipper of such goods shall be liable for all
damages and expenses directly or indirectly arising out of or resulting from such shipment. If

any such goods shipped with such knowledge and consent shall become a danger to the ship
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or cargo, they may in like manner be landed at any place, or destroyed or rendered innocuous

by the carrier without liability on the part of the carrier except to general average, if any.

Article IV bis

1. The defences and limits of liability provided for in these Rules shall apply in any action
against the carrier in respect of loss or damage to goods covered by a contract of carriage
whether the action be founded in contract or in tort.

2. If such an action is brought against a servant or agent of the carrier (such servant or agent
not being an independent contractor), such servant or agent shall be entitled to avail himself
of the defences and limits of liability which the carrier is entitled to invoke under these Rules.
3. The aggregate of the amounts recoverable from the carrier, and such servants and agents,
shall in no case exceed the limit provided for in these Rules.

4. Nevertheless, a servant or agent of the carrier shall not be entitled to avail himself of the
provisions of this article, if it is proved that the damage resulted from an act or omission of the
servant or agent done with intent to cause damage or recklessly and with knowledge that

damage would probably result.

Article V

A carrier shall be at liberty to surrender in whole or in part all or any of his rights and immunities
or to increase any of his responsibilities and obligations under these Rules, provided such
surrender or increase shall be embodied in the bill of lading issued to the shipper. The
provisions of these Rules shall not be applicable to charter parties, but if bills of lading are
issued in the case of a ship under a charter party they shall comply with the terms of these
Rules. Nothing in these Rules shall be held to prevent the insertion in a bill of lading of any

lawful provision regarding general average.

Article VI

Notwithstanding the provisions of the preceding articles, a carrier, master or agent of the carrier
and a shipper shall in regard to any particular goods be at liberty to enter into any agreement
in any terms as to the responsibility and liability of the carrier for such goods, and as to the
rights and immunities of the carrier in respect of such goods, or his obligation as to
seaworthiness, so far as this stipulation is not contrary to public policy, or the care or diligence

of his servants or agents in regard to the loading, handling, stowage, carriage, custody, care
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and discharge of the goods carried by sea, provided that in this case no bill of lading has been
or shall be issued and that the terms agreed shall be embodied in a receipt which shall be a
non-negotiable document and shall be marked as such.

An agreement so entered into shall have full legal effect.

Provided that this article shall not apply to ordinary commercial shipments made in the ordinary
course of trade, but only to other shipments where the character or condition of the property
to be carried or the circumstances, terms and conditions under which the carriage is to be

performed are such as reasonably to justify a special agreement.

Article VII

Nothing herein contained shall prevent a carrier or a shipper from entering into any agreement,
stipulation, condition, reservation or exemption as to the responsibility and liability of the carrier
or the ship for the loss or damage to, or in connection with, the custody and care and handling
of goods prior to the loading on, and subsequent to the discharge from, the ship on which the

goods are carried by sea.

Article VIII

The provisions of these Rules shall not affect the rights and obligations of the carrier under
any statute for the time being in force relating to the limitation of the liability of owners of sea-

going vessels.

Article IX

These Rules shall not affect the provisions of any international Convention or national law

governing liability for nuclear damage.

Article X

The provisions of these Rules shall apply to every bill of lading relating to the carriage of goods
between ports in two different States if

(a) the bill of lading is issued in a contracting State, or

(b) the carriage is from a port in a contracting State, or

(c) the contract contained in or evidenced by the bill of lading provides that these Rules or

legislation of any State giving effect to them are to govern the contract;
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whatever may be the nationality of the ship, the carrier, the shipper, the consignee, or any other

interested person.

(The last two paragraphs of this Article are not reproduced. They require contracting States to
apply the Rules to bills of lading mentioned in the Article and authorise them to apply the Rules

to other bills of lading).

(Article 11 to 16 of the International Convention for the unification of certain rules of law relating
to bills of lading signed at Brussels on August 25, 1974 are not reproduced. They deal with the
coming into force of the Convention, procedure for ratification, accession and denunciation and
the right to call for a fresh conference to consider amendments to the Rules contained in the

Convention).
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Anexo B — The Hamburg Rules 278

United Nations Convention on the Carriage of Goods by Sea (The Hamburg Rules)
Hamburg,
30 March 1978

ANNEXES
Annex |

United Nations Convention on the Carriage of Goods by Sea

PREAMBLE

THE STATES PARTIES TO THIS CONVENTION,

Having recognized the desirability of determining by agreement certain rules relating to the

carriage of goods by sea,

Have decided to conclude a Convention for this purpose and have thereto agreed as follows:

PART | - GENERAL PROVISIONS

Article 1 - Definitions

In this Convention:

1. "Carrier" means any person by whom or in whose name a contract of carriage of goods by
sea has been concluded with a shipper.

2. "Actual carrier" means any person to whom the performance of the carriage of the goods,
or of part of the carriage, has been entrusted by the carrier, and includes any other person to
whom such performance has been entrusted.

3. "Shipper" means any person by whom or in whose name or on whose behalf a contract of
carriage of goods by sea has been concluded with a carrier, or any person by whom or in
whose name or on whose behalf the goods are actually delivered to the carrier in relation to

the contract of carriage by sea.

278 Texto original extraido de: UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW
(UNCITRAL). United Nations Convention on the Carriage of Goods by Sea (The Hamburg Rules) .
Hamburg, 30 March 1978.
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4. "Consignee" means the person entitled to take delivery of the goods.

5. "Goods" includes live animals; where the goods are consolidated in a container, pallet or
similar Article of transport or where they are packed, "goods" includes such Article of transport
or packaging if supplied by the shipper.

6. "Contract of carriage by sea" means any contract whereby the carrier undertakes against
payment of freight to carry goods by sea from one port to another; however, a contract which
involves carriage by sea and also carriage by some other means is deemed to be a contract
of carriage by sea for the purposes of this Convention only in so far as it relates to the carriage
by sea.

7. "Bill of lading" means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to deliver
the goods against surrender of the document. A provision in the document that the goods are
to be delivered to the order of a named person, or to order, or to bearer, constitutes such an
undertaking.

8. "Writing" includes, inter alia, telegram and telex.

Article 2 - Scope of application

1. The provisions of this Convention are applicable to all contracts of carriage by sea between
two different States, if:

(a)The port of loading as provided for in the contract of carriage by sea is located in a
Contracting State, or

(b) The port of discharge as provided for in the contract of carriage by sea is located in a
Contracting State, or

(c) One of the optional ports of discharge provided for in the contract of carriage by sea is the
actual port of discharge and such port is located in a Contracting State, or

(d) The bill of lading or other document evidencing the contract of carriage by sea is issued in
a Contracting State, or

(e) The bill of lading or other document evidencing the contract of carriage by sea provides
that the provisions of this Convention or the legislation of any State giving effect to them are to
govern the contract.

2. The provisions of this Convention are applicable without regard to the nationality of the ship,
the carrier, the actual carrier, the shipper, the consignee or any other interested person.

3. The provisions of this Convention are not applicable to charter-parties. However, where a
bill of lading is issued pursuant to a charter-party, the provisions of the Convention apply to

such a hill of lading if it governs the relation between the carrier and the holder of the bill of
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lading, not being the charterer.
4. If a contract provides for future carriage of goods in a series of shipments during an agreed
period, the provisions of this Convention apply to each shipment. However, where a shipment

IS made under a charter-party, the provisions of paragraph 3 of this Article apply.

Article 3 - Interpretation of the Convention

In the interpretation and application of the provisions of this Convention regard shall be had to

its international character and to the need to promote uniformity.

PART Il - LIABILITY OF THE CARRIER
Article 4 - Period of responsibility

1. The responsibility of the carrier for the goods under this Convention covers the period during
which the carrier is in charge of the goods at the port of loading, during the carriage and at the
port of discharge.

2. For the purpose of paragraph 1 of this Article, the carrier is deemed to be in charge of the
goods

(a) From the time he has taken over the goods from:

(i) The shipper, or a person acting on his behalf; or

(i) An authority or other third party to whom, pursuant to law or regulations applicable at the
port of loading, the goods must be handed over for shipment;

(b) Until the time he has delivered the goods:

(i) By handing over the goods to the consignee; or

(ii) In cases where the consignee does not receive the goods from the carrier, by placing them
at the disposal of the consignee in accordance with the contract or with the law or with the
usage of the particular trade, applicable at the port of discharge, or

(iif) By handing over the goods to an authority or other third party to whom, pursuant to law or
regulations applicable at the port of discharge, the goods must be handed over.

3. In paragraphs 1 and 2 of this Article, reference to the carrier or to the consignee means, in
addition to the carrier or the consignee, the servants or agents, respectively of the carrier or

the consignee.

Article 5 - Basis of liability
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1. The carrier is liable for loss resulting from loss of or damage to the goods, as well as from
delay in delivery, if the occurrence which caused the loss, damage or delay took place while
the goods were in his charge as defined in Article 4, unless the carrier proves that he, his
servants or agents took all measures that could reasonably be required to avoid the occurrence
and its consequences.

2. Delay in delivery occurs when the goods have not been delivered at the port of discharge
provided for in the contract of carriage by sea within the time expressly agreed upon or, in the
absence of such agreement, within the time which it would be reasonable to require of a diligent
carrier, having regard to the circumstances of the case.

3. The person entitled to make a claim for the loss of goods may treat the goods as lost if they
have not been delivered as required by article 4 within 60 consecutive days following the expiry
of the time for delivery according to paragraph 2 of this Article.

4. (a) The carrier is liable

(i) For loss or damage to the goods or delay in delivery caused by fire, if the claimant proves
that the fire arose from fault or neglect on the part of the carrier, his servants or agents;

(i) For such loss, damage or delay in delivery which is proved by the claimant to have resulted
from the fault or neglect of the carrier, his servants or agents, in taking all measures that could
reasonably be required to put out the fire and avoid or mitigate its consequences.

(b) In case of fire on board the ship affecting the goods, if the claimant or the carrier so desires,
a survey in accordance with shipment practices must be held into the cause and circumstances
of the fire, and a copy of the surveyor's report shall be made available on demand to the carrier
and the claimant.

5. With respect to live animals, the carrier is not liable for loss, damage or delay in delivery
resulting from any special risks inherent in that kind of carriage. If the carrier proves that he
has complied with any special instructions given to him by the shipper respecting the animals
and that, in the circumstances of the case, the loss, damage or delay in delivery could be
attributed to such risks, itis presumed that the loss, damage or delay in delivery was so caused,
unless there is proof that all or a part of the loss, damage or delay in delivery resulted from
fault or neglect on the part of the carrier, his servants or agents.

6. The carrier is not liable, except in general average, where loss, damage or delay in delivery
resulted from measures to save life or from reasonable measures to save property at sea.

7. Where fault or neglect on the part of the carrier, his servants or agents combines with another
cause to produce loss, damage or delay in delivery the carrier is liable only to the extent that
the loss, damage or delay in delivery is attributable to such fault or neglect, provided that the

carrier proves the amount of the loss, damage or delay in delivery not attributable thereto.
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Article 6 - Limits of liability

1. (a) The liability of the carrier for loss resulting from loss of or damage to goods according to
the provisions ofArticle 5 is limited to an amount equivalent to 835 units of account per package
or other shipping unit or 2.5 units of account per kilogram of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery according to the provisions ofArticle 5 is limited
to an amount equivalent to two and a half times the freight payable for the goods delayed, but
no exceeding the total freight payable under the contract of carriage of goods by sea.

(c) In no case shall the aggregate liability of the carrier, under both subparagraphs (a) and (b)
of this paragraph, exceed the limitation which would be established under subparagraph (a) of
this paragraph for total loss of the goods with respect to which such liability was incurred.

2. For the purpose of calculating which amount is the higher in accordance with paragraph 1
(a) of this Article, the following rules apply:

(a) Where a container, pallet or similar Article of transport is used to consolidate goods, the
package or other shipping units enumerated in the bill of lading, if issued, or otherwise in any
other document evidencing the contract of carriage by sea, as packed in such Article of
transport are deemed packages or shipping units. Except as aforesaid the goods in such Article
of transport are deemed one shipping unit.

(b) In cases where the Article of transport itself has been lost or damaged, that Article of
transport, if not owned or otherwise supplied by the carrier, is considered one separate
shipping unit.

3. Unit of account means the unit of account mentioned in Article 26.

4. By agreement between the carrier and the shipper, limits of liability exceeding those provided

for in paragraph 1 may be fixed.

Article 7 - Application to non-contractual claims

1. The defences and limits of liability provided for in this Convention apply in any action against
the carrier in respect of loss or damage to the goods covered by the contract of carriage by
sea, as well as of delay in delivery whether the action is founded in contract, in tort or otherwise.
2. If such action is brought against a servant or agent of the carrier, such servant or agent, if
he proves that he acted within the scope of his employment, is entitled to avail himself of the
defences and limits of liability which the carrier is entitled to invoke under this Convention.

3. Except as provided in Article 8, the aggregate of the amounts recoverable from the carrier

and from any persons referred to in paragraph 2 of this Article shall not exceed the limits of
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liability provided for in this Convention.

Article 8 - Loss of right to limit responsibility

1. The carrier is not entitled to the benefit of the limitation of liability provided for in Article 6 if
it is proved that the loss, damage or delay in delivery resulted from an act or omission of the
carrier done with the intent to cause such loss, damage or delay, or recklessly and with
knowledge that such loss, damage or delay would probably result.

2. Notwithstanding the provisions of paragraph 2 of Article 7, a servant or agent of the carrier
is not entitled to the benefit of the limitation of liability provided for in Article 6 if it is proved that
the loss, damage or delay in delivery resulted from an act or omission of such servant or agent,
done with the intent to cause such loss, damage or delay, or recklessly and with knowledge

that such loss, damage or delay would probably result.

Article 9 - Deck cargo

1. The carrier is entitled to carry the goods on deck only if such carriage is in accordance with
an agreement with the shipper or with the usage of the particular trade or is required by
statutory rules or regulations.

2. If the carrier and the shipper have agreed that the goods shall or may be carried on deck,
the carrier must insert in the bill of lading or other document evidencing the contract of carriage
by sea a statement to that effect. In the absence of such statement the carrier has the burden
of proving that an agreement for carriage on deck has been entered into; however, the carrier
is not entitled to invoke such an agreement against a third party, including a consignee, who
has acquired the bill of lading in good faith.

3. Where the goods have been carried on deck contrary to the provisions of paragraph 1 of
this Article or where the carrier may not under paragraph 2 of this Article invoke an agreement
for carriage on deck, the carrier, notwithstanding the provisions of paragraph 1 of article 5, is
liable for loss of or damage to the goods, as well as for delay in delivery, resulting solely from
the carriage on deck, and the extent of his liability is to be determined in accordance with the
provisions of Article 6 or Article 8 of this Convention, as the case may be.

4. Carriage of goods on deck contrary to express agreement for carriage under deck is deemed

to be an act or omission of the carrier within the meaning of Article 8.

Article 10 - Liability of the carrier and actual ca  rrier
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1. Where the performance of the carriage or part thereof has been entrusted to an actual
carrier, whether or not in pursuance of a liberty under the contract of carriage by sea to do so,
the carrier nevertheless remains responsible for the entire carriage according to the provisions
of this Convention. The carrier is responsible, in relation to the carriage performed by the actual
carrier, for the acts and omissions of the actual carrier and of his servants and agents acting
within the scope of their employment.

2. All the provisions of this Convention governing the responsibility of the carrier also apply to
the responsibility of the actual carrier for the carriage performed by him. The provisions of
paragraphs 2 and 3 ofArticle 7 and of paragraph 2 ofArticle 8 apply if an action is brought
against a servant or agent of the actual carrier.

3. Any special agreement under which the carrier assumes obligations not imposed by this
Convention or waives rights conferred by this Convention affects the actual carrier only if
agreed to by him expressly and in writing. Whether or not the actual carrier has so agreed, the
carrier nevertheless remains bound by the obligations or waivers resulting from such special
agreement.

4. Where and to the extent that both the carrier and the actual carrier are liable, their liability is
joint and several.

5. The aggregate of the amounts recoverable from the carrier, the actual carrier and their
servants and agents shall not exceed the limits of liability provided for in this Convention.

6. Nothing in this Article shall prejudice any right of recourse as between the carrier and the

actual carrier.

Article 11- Through carriage

1. Notwithstanding the provisions of paragraph 1 of Article 10, where a contract of carriage by
sea provides explicitly that a specified part of the carriage covered by the said contract is to be
performed by a nhamed person other than the carrier, the contract may also provide that the
carrier is not liable for loss, damage or delay in delivery caused by an occurrence which takes
place while the goods are in the charge of the actual carrier during such part of the carriage.
Nevertheless, any stipulation limiting or excluding such liability is without effect if no judicial
proceedings can be instituted against the actual carrier in a court competent under paragraph
1 or 2 of article 21. The burden of proving that any loss, damage or delay in delivery has been
caused by such an occurrence rests upon the carrier.

2. The actual carrier is responsible in accordance with the provisions of paragraph 2 ofArticle
10 for loss, damage or delay in delivery caused by an occurrence which takes place while

the goods are in his charge.
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PART IIl - LIABILITY OF THE SHIPPER

Article 12- General rule

The shipper is not liable for loss sustained by the carrier or the actual carrier, or for damage
sustained by the ship, unless such loss or damage was caused by the fault or neglect of the
shipper, his servants or agents. Nor is any servant or agent of the shipper liable for such loss

or damage unless the loss or damage was caused by fault or neglect on his part.

Article 13 - Special rules on dangerous goods

1. The shipper must mark or label in a suitable manner dangerous goods as dangerous.

2. Where the shipper hands over dangerous goods to the carrier or an actual carrier, as the
case may be, the shipper must inform him of the dangerous character of the goods and, if
necessary, of the precautions to be taken. If the shipper fails to do so and such carrier or actual
carrier does not otherwise have knowledge of their dangerous character:

(a) The shipper is liable to the carrier and any actual carrier for the loss resulting from the
shipment of such goods, and

(b) The goods may at any time be unloaded, destroyed or rendered innocuous, as the
circumstances may require, without payment of compensation.

3. The provisions of paragraph 2 of this Article may not be invoked by any person if during the
carriage he has taken the goods in his charge with knowledge of their dangerous character.
4. If, in cases where the provisions of paragraph 2, subparagraph (b), of this Article do not
apply or may not be invoked, dangerous goods become an actual danger to life or property,
they may be unloaded, destroyed or rendered innocuous, as the circumstances may require,
without payment of compensation except where there is an obligation to contribute in general

average or where the carrier is liable in accordance with the provisions of Article 5.

PART IV - TRANSPORT DOCUMENTS
Article 14 - Issue of bill of lading

1. When the carrier or the actual carrier takes the goods in his charge, the carrier must, on
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demand of the shipper, issue to the shipper a bill of lading.

2. The bill of lading may be signed by a person having authority from the carrier. A bill of lading
signed by the master of the ship carrying the goods is deemed to have been signed on behalf
of the carrier.

3. The signature on the bill of lading may be in handwriting, printed in facsimile, perforated,
stamped, in symbols, or made by any other mechanical or electronic means, if no inconsistent

with the law of the country where the bill of lading is issued.

Article 15- Contents of bill of lading

1. The bill of lading must include, inter alia, the following particulars:

(a) The general nature of the goods, the leading marks necessary for identification of the
goods, an express statement, if applicable, as to the dangerous character of the goods, the
number of packages or pieces, and the weight of the goods or their quantity otherwise
expressed, all such particulars as furnished by the shipper;

(b) the apparent condition of the goods;

(c) the name and principal place of business of the carrier;

(d) the name of the shipper;

(e) the consignee if named by the shipper;

(f) the port of loading under the contract of carriage by sea and the date on which the goods
were taken over by the carrier at the port of loading;

(9) the port of discharge under the contract of carriage by sea;

(h) the number of originals of the bill of lading, if more than one;

(i) the place of issuance of the bill of lading;

(j) the signature of the carrier or a person acting on his behalf;

(k) the freight to the extent payable by the consignee or other indication that freight is payable
by him;

() the statement referred to in paragraph 3 ofArticle 23;

(m) the statement, if applicable, that the goods shall or may be carried on deck;

(n) the date or the period of delivery of the goods at the port of discharge if expressly agreed
upon between the parties; and

(o) any increased limit or limits of liability where agreed in accordance with paragraph 4 of
Article 6.

2. After the goods have been loaded on board, if the shipper so demands, the carrier must
issue to the shipper a "shipped" bill of lading which, in addition to the particulars required under

paragraph 1 of this Article, must state that the goods are on board a named ship or ships, and
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the date or dates of loading. If the carrier has previously issued to the shipper a bill of lading
or other document of title with respect to any of such goods, on request of the carrier, the
shipper must surrender such document in exchange for a "shipped" bill of lading. The carrier
may amend any previously issued document in order to meet the shipper's demand for a
"shipped" bill of lading if, as amended, such document includes all the information required to
be contained in a "shipped" bill of lading.

3. The absence in the bill of lading of one or more particulars referred to in this Article does not
affect the legal character of the document as a bill of lading provided that it nevertheless meets

the requirements set out in paragraph 7 of Article 1.

Article 16 - Bills of lading: reservations and evid entiary effect

1. If the bill of lading contains particulars concerning the general nature, leading marks, number
of packages or pieces, weight or quantity of the goods which the carrier or other person issuing
the bill of lading on his behalf knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a "shipped" bill of lading is issued, loaded,
or if he had no reasonable means of checking such particulars, the carrier or such other person
must insert in the bill of lading a reservation specifying these inaccuracies, grounds of
suspicion or the absence of reasonable means of checking.

2. If the carrier or other person issuing the bill of lading on his behalf fails to note on the bill of
lading the apparent condition of the goods, he is deemed to have noted on the bill of lading
that the goods were in apparent good condition.

3. Except for particulars in respect of which and to the extent to which a reservation permitted
under paragraph 1 of this Article has been entered:

(a) The bill of lading is prima facie evidence of the taking over or, where a "shipped" bill of
lading is issued, loading, by the carrier of the goods as described in the bill of lading; and

(b) Proof to the contrary by the carrier is not admissible if the bill of lading has been transferred
to a third party, including a consignee, who in good faith has acted in reliance on the description
of the goods therein.

4. A bill of lading which does not, as provided in paragraph 1, subparagraph (h) ofArticle 15,
set forth the freight or otherwise indicate that freight is payable by the consignee or does not
set forth demurrage incurred at the port of loading payable by the consignee, is prima facie
evidence that no freight or such demurrage is payable by him. However, proof to the contrary
by the carrier is not admissible when the bill of lading has been transferred to a third party,
including a consignee, who in good faith has acted in reliance on the absence in the bill of

lading of any such indication.
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Article 17 - Guarantees by the shipper

1. The shipper is deemed to have guaranteed to the carrier the accuracy of particulars relating
to the general nature of the goods, their marks, number, weight and quantity as furnished by
him for insertion in the bill of lading. The shipper must indemnify the carrier against the loss
resulting from inaccuracies in such particulars. The shipper remains liable even if the bill of
lading has been transferred by him. The right of the carrier to such indemnity in no way limits
his liability under the contract of carriage by sea to any person other than the shipper.

2. Any letter of guarantee or agreement by which the shipper undertakes to indemnify the
carrier against loss resulting from the issuance of the bill of lading by the carrier, or by a person
acting on his behalf, without entering a reservation relating to particulars furnished by the
shipper for insertion in the bill of lading, or to the apparent condition of the goods, is void and
of no effect as against any third party, including a consignee, to whom the bill of lading has
been transferred.

3. Such letter of guarantee or agreement is valid as against the shipper unless the carrier or
the person acting on his behalf, by omitting the reservation referred to in paragraph 2 of this
Article, intends to defraud a third party, including a consignee, who acts in reliance on the
description of the goods in the bill of lading. In the latter case, if the reservation omitted relates
to particulars furnished by the shipper for insertion in the bill of lading, the carrier has no right
of indemnity from the shipper pursuant to paragraph 1 of this Article.

4. In the case of intended fraud referred to in paragraph 3 of this article the carrier is liable,
without the benefit of the limitation of liability provided for in this Convention, for the loss
incurred by a third party, including a consignee, because he has acted in reliance on the

description of the goods in the bill of lading.

Article 18 - Documents other than bills of lading

Where a carrier issues a document other than a bill of lading to evidence the receipt of the
goods to be carried, such a document is prima facie evidence of the conclusion of the contract
of carriage by sea and the taking over by the carrier of the goods as therein described.

PART V - CLAIMS AND ACTIONS

Article 19 - Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the general nature of such loss or damage, is

given in writing by the consignee to the carrier not later than the working day after the day
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when the goods were handed over to the consignee, such handing over is prima facie evidence
of the delivery by the carrier of the goods as described in the document of transport or, if no
such document has been issued, in good condition.

2. Where the loss or damage is not apparent, the provisions of paragraph 1 of this Article apply
correspondingly if notice in writing is not given within 15 consecutive days after the day when
the goods were handed over to the consignee.

3. If the state of the goods at the time they were handed over to the consignee has been the
subject of a joint survey or inspection by the parties, notice in writing need not be given of loss
or damage ascertained during such survey or inspection.

4. In the case of any actual or apprehended loss or damage the carrier and the consignee must
give all reasonable facilities to each other for inspecting and tallying the goods.

5. No compensation shall be payable for loss resulting from delay in delivery unless a notice
has been given in writing to the carrier within 60 consecutive days after the day when the goods
were handed over to the consignee.

6. If the goods have been delivered by an actual carrier, any notice given under this Article to
him shall have the same effect as if it had been given to the carrier, and any notice given to
the carrier shall have effect as if given to such actual carrier.

7. Unless notice of loss or damage, specifying the general nature of the loss or damage, is
given in writing by the carrier or actual carrier to the shipper not later than 90 consecutive days
after the occurrence of such loss or damage or after the delivery of the goods in accordance
with paragraph 2 of Article 4, whichever is later, the failure to give such notice is prima facie
evidence that the carrier or the actual carrier has sustained no loss or damage due to the fault
or neglect of the shipper, his servants or agents.

8. For the purpose of this Article, notice given to a person acting on the carrier's or the actual
carriers' behalf, including the master or the officer in charge of the ship, or to a person acting
on the shipper's behalf is deemed to have been given to the carrier, to the actual carrier or to

the shipper, respectively.

Article 20 - Limitation of actions

1. Any action relating to carriage of goods under this Convention is time-barred if judicial or
arbitral proceedings have not been instituted within a period of two years.

2. The limitation period commences on the day on which the carrier has delivered the goods
or part thereof or, in cases where no goods have been delivered, on the last day on which the
goods should have been delivered.

3. The day on which the limitation period commences is not included in the period.
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4. The person against whom a claim is made may at any time during the running of the
limitation period extend that period by a declaration in writing to the claimant. This period may
be further extended by another declaration or declarations.

5. An action for indemnity by a person held liable may be instituted even after the expiration of
the limitation period provided for in the preceding paragraphs if instituted within the time
allowed by the law of the State where proceedings are instituted. However, the time allowed
shall not be less than 90 days commencing from the day when the person instituting such
action for indemnity has settled the claim or has been served with process in the action against

himself.

Article 21 - Jurisdiction

1. In judicial proceedings relating to carriage of goods under this Convention the plaintiff, at his
option, may institute an action in a court which, according to the law of the State where the
court is situated, is competent and within the jurisdiction of which is situated one of the following
places:

(a) The principal place of business or, in the absence thereof, the habitual residence of the
defendant; or

(b) The place where the contract was made provided that the defendant has there a place of
business, branch or agency through which the contract was made; or

(c) The port of loading or the port of discharge; or

(d) Any additional place designated for that purpose in the contract of carriage by sea.

2. (a) Notwithstanding the preceding provisions of this Article, an action may be instituted in
the courts of any port or place in a Contracting State at which the carrying vessel or any other
vessel of the same ownership may have been arrested in accordance with applicable rules of
the law of that State and of international law. However, in such a case, at the petition of the
defendant, the claimant must remove the action, at his choice, to one of the jurisdictions
referred to in paragraph 1 of this Article for the determination of the claim, but before such
removal the defendant must furnish security sufficient to ensure payment of any judgement
that may subsequently be awarded to the claimant in the action.

(b) All questions relating to the sufficiency or otherwise of the security shall be determined by
the court of the port or place of the arrest.

3. No judicial proceedings relating to carriage of goods under this Convention may be instituted
in a place not specified in paragraph 1 or 2 of this Article. The provisions of this paragraph do
not constitute an obstacle to the jurisdiction of the Contracting States for provisional or

protective measures.
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4. (a) Where an action has been instituted in a court competent under paragraph i or 2 of this
Article or where judgement has been delivered by such a court, no new action may be started
between the same parties on the same grounds unless the judgement of the court before which
the first action instituted is not enforceable in the country in which the new proceedings are
instituted.

(b) For the purpose of this Article the institution of measures with a view to obtaining
enforcement of a judgement is not to be considered as the starting of a new action;

(c) For the purpose of this Article, the removal of an action to a different court within the same
country, or to a court in another country, in accordance with paragraph 2 (a) of this Article, is
not to be considered as the starting of a new action.

5. Notwithstanding the provisions of the preceding paragraphs, an agreement made by the
parties, after a claim under the contract of carriage by sea has arisen, which designates the

place where the claimant may institute an action, is effective.

Article 22 - Arbitration

1. Subject to the provisions of this Article, parties may provide by agreement evidenced in
writing that any dispute that may arise relating to carriage of goods under this Convention shall
be referred to arbitration.

2. Where a charter-party contains a provision that disputes arising thereunder shall be referred
to arbitration and a bill of lading issued pursuant to the charterparty does not contain a special
annotation providing that such provision shall be binding upon the holder of the bill of lading,
the carrier may not invoke such provision as against a holder having acquired the bill of lading
in good faith.

3. The arbitration proceedings shall, at the option of the claimant, be instituted at one of the
following places:

(a) A place in a State within whose territory is situated:

(i) The principal place of business of the defendant or, in the absence thereof, the habitual
residence of the defendant; or

(i) The place where the contract was made, provided that the defendant has there a place of
business, branch or agency through which the contract was made; or

(iii) The port of loading or the port of discharge; or

(b) Any place designated for that purpose in the arbitration clause or agreement.

4. The arbitrator or arbitration tribunal shall apply the rules of this Convention.

5. The provisions of paragraph 3 and 4 of this Article are deemed to be part of every arbitration

clause or agreement, and any term of such clause or agreement which is inconsistent therewith
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is null and void.
6. Nothing in this Article affects the validity of an agreement relating to arbitration made by the

parties after the claim under the contract of carriage by sea has arisen.

PART VI - SUPPLEMENTARY PROVISIONS

Article 23 - Contractual stipulations

1. Any stipulation in a contract of carriage by sea, in a bill of lading, or in any other document
evidencing the contract of carriage by sea is null and void to the extent that it derogates, directly
or indirectly, from the provisions of this Convention. The nullity of such a stipulation does not
affect the validity of the other provisions of the contract or document of which it forms a part. A
clause assigning benefit of insurance of the goods in favour of the carrier, or any similar clause,
is null and void.

2. Notwithstanding the provisions of paragraph 1 of this Article, a carrier may increase his
responsibilities and obligations under this Convention.

3. Where a bill of lading or any other document evidencing the contract of carriage by sea is
issued, it must contain a statement that the carriage is subject to the provisions of this
Convention which nullify any stipulation derogating therefrom to the detriment of the shipper
or the consignee.

4. Where the claimant in respect of the goods has incurred loss as a result of a stipulation
which is null and void by virtue of the present Article, or as a result of the omission of the
statement referred to in paragraph 3 of this Article, the carrier must pay compensation to the
extent required in order to give the claimant compensation in accordance with the provisions
of this Convention for any loss of or damage to the goods as well as for delay in delivery. The
carrier must, in addition pay compensation for costs incurred by the claimant for the purpose
of exercising his right, provided that costs incurred in the action where the foregoing provision
is invoked are to be determined in accordance with the law of the State where proceedings are

instituted.

Article 24 - General average

1. Nothing in this Convention shall prevent the application of provisions in the contract of
carriage by sea or national law regarding the adjustment of general average.

2. With the exception of Article 20, the provisions of this Convention relating to the liability of
the carrier for loss of or damage to the goods also determine whether the consignee may

refuse contribution in general average and the liability of the carrier to indemnify the consignee
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in respect of any such contribution made or any salvage paid.

Article 25 - Other conventions

1. This Convention does not modify the rights or duties of the carrier, the actual carrier and
their servants and agents, provided for in international conventions or national law relating to
the limitation of liability of owners of seagoing ships.

2. The provisions of Articles 21 and 22 of this Convention do not prevent the application of the
mandatory provisions of any other multilateral convention already in force at the date of this
Convention relating to matters dealt with in the said Articles, provided that the dispute arises
exclusively between parties having their principal place of business in States members of such
other convention. However, this paragraph does not affect the application of paragraph 4 of
Article 22 of this Convention.

3. No liability shall arise under the provisions of this Convention for damage caused by a
nuclear incident if the operator of a nuclear installation is liable for such damage:

(a) Under either the Paris Convention of 29 July 1960 on Third Party Liability in the Field of
Nuclear Energy as amended by the Additional Protocol of 28 January 1964 or the Vienna
Convention of 21 May 1963 on Civil Liability for Nuclear Damage, or

(b) By virtue of national law governing the liability for such damage, provided that such law is
in all respects as favourable to persons who may suffer damage as either the Paris or Vienna
Conventions.

4. No liability that arise under the provisions of this Convention for any loss of or damage to or
delay in delivery of luggage for which the carrier is responsible under any international
convention or national law relating to the carriage of passengers and their luggage by sea.

5. Nothing contained in this Convention prevents a Contracting State from applying any other
international convention which is already in force at the date of this Convention and which
applies mandatorily to contracts of carriage of goods primarily by a mode of transport other
than transport by sea. This provision also applies to any subsequent revision or amendment

of such international convention.

Article 26 - Unit of account

I. The unit of account referred to in Article 6 of this Convention is the Special Drawing Right as
defined by the International Monetary Fund. The amounts mentioned in Article 6 are to be
converted into the national currency of a State according to the value of such currency at the

date of judgement or the date agreed upon by the parties. The value of a national currency, in
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terms of the Special Drawing Right, of a Contracting State which is a member of the
International Monetary Fund is to be calculated in accordance with the method of valuation
applied by the International Monetary Fund in effect at the date in question for its operations
and transactions. The value of a national currency in terms of the Special Drawing Right of a
Contracting State which is not a member of the International Monetary Fund is to be calculated
in a manner determined by that State.

2. Nevertheless, those States which are not members of the International Monetary Fund and
whose law does not permit the application of the provisions of paragraph i of this Article may,
at the time of signature, or at the time of ratification, acceptance, approval or accession or at
any time thereafter, declare that the limits of liability provided for in this Convention to be
applied in their territories shall be fixed as: 12,500 monetary units per package or other
shipping unit or 37.5 monetary units per kilogram of gross weight of the goods.

3. The monetary unit referred to in paragraph 2 of this Article corresponds to sixty-five and a
half milligrams of gold of millesimal fineness nine hundred. The conversion of the amounts
referred to in paragraph 2 into the national currency is to be made according to the law of the
State concerned.

4. The calculation mentioned in the last sentence of paragraph | and the conversion mentioned
in paragraph 3 of this Article is to be made in such a manner as to express in the national
currency of the Contracting State as far as possible the same real value for the amounts in
Article 6 as is expressed there in units of account. Contracting States must communicate to
the depositary the manner of calculation pursuant to paragraph 1 of this Article, or the result of
the conversion mentioned in paragraph 3 of this Article, as the case may be, at the time of
signature or when depositing their instruments of ratification, acceptance, approval or
accession, or when availing themselves of the option provided for in paragraph 2 of this Article
and whenever there is a change in the manner of such calculation or in the result of such

conversion.

PART VII - FINAL CLAUSES
Article 27- Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this

Convention.

Article 28 - Signature, ratification, acceptance, a  pproval, accession

1. This Convention is open for signature by all States until 30 April 1979 at the Headquarters
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of the United Nations, New York.

2. This Convention is subject to ratification, acceptance or approval by the signatory States.
3. After 30 April 1979, this Convention will be open for accession by all States which are not
signatory States.

4. Instruments of ratification, acceptance, approval and accession are to be deposited with the

Secretary-General of the United Nations.

Article 29- Reservations

No reservations may be made to this Convention.

Article 30 - Entry into force

1. This Convention enters into force on the first day of the month following the expiration of
one year from the date of deposit of the 20th instrument of ratification, acceptance, approval
or accession.

2. For each State which becomes a Contracting State to this Convention after the date of the
deposit of the 20th instrument of ratification, acceptance, approval or accession, this
Convention enters into force on the first day of the month following the expiration of one year
after the deposit of the appropriate instrument on behalf of that State.

3. Each Contracting State shall apply the provisions of this Convention to contracts of carriage
by sea concluded on or after the date of the entry into force of this Convention in respect of
that State.

Article 31- Denunciation of other conventions

1. Upon becoming a Contracting State to this Convention, any State party to the International
Convention for the Unification of Certain Rules relating to Bills of Lading signed at Brussels on
25 August 1924 (1924 Convention) must notify the Government of Belgium as the depositary
of the 1924 Convention of its denunciation of the said Convention with a declaration that the
denunciation is to take effect as from the date when this Convention enters into force in respect
of that State.

2. Upon the entry into force of this Convention under paragraph 1 of article 30, the depositary
of this Convention must notify the Government of Belgium as the depositary of the 1924
Convention of the date of such entry into force, and of the names of the Contracting States in

respect of which the Convention has entered into force.
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3. The provisions of paragraphs 1 and 2 of this Article apply correspondingly in respect of
States parties to the Protocol signed on 23 February 1968 to amend the International
Convention for the Unification of Certain Rules relating to Bills of Lading signed at Brussels on
25 August 1924.

4. Not with standing Article 2 of this Convention, for the purposes of paragraph 1 of this Article,
a Contracting State may, if it deems it desirable, defer the denunciation of the 1924 Convention
and of the 1924 Convention as modified by the 1968 Protocol for a maximum period of five
years from the entry into force of this Convention. It will then notify the Government of Belgium
of its intention. During this transitory period, it must apply to the Contracting States this

Convention to the exclusion of any other one.

Article 32 - Revision and amendment

1. At the request of not less than one-third of the Contracting States to this Convention, the
depositary shall convene a conference of the Contracting States for revising or amending it.

2. Any instrument of ratification, acceptance, approval or accession deposited after the entry
into force of an amendment to this Convention, is deemed to apply to the Convention as

amended.

Article 33 - Revision of the limitation amounts and unit of account or monetary unit

1. Notwithstanding the provisions of Article 32, a conference only for the purpose of altering
the amount specified in Article 6 and paragraph 2 of Article 26, or of substituting either or both
of the units defined in paragraphs 1 and 3 of Article 26 by other units is to be convened by the
depositary in accordance with paragraph 2 of this article. An alteration of the amounts shall be
made only because of a significant change in their real value.

2. Arevision conference is to be convened by the depositary when not less than one-fourth of
the Contracting States so request.

3. Any decision by the conference must be taken by a two-thirds majority of the participating
States. The amendment is communicated by the depositary to all the Contracting States for
acceptance and to all the States signatories of the Convention for information.

4. Any amendment adopted enters into force on the first day of the month following one year
after its acceptance by two-thirds of the Contracting States. Acceptance is to be effected by
the deposit of a formal instrument to that effect, with the depositary.

5. After entry into force of an amendment a Contracting State which has accepted the

amendment is entitled to apply the Convention as amended in its relations with Contracting
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States which have not within six months after the adoption of the amendment notified the
depositary that they are not bound by the amendment.

6. Any instrument of ratification, acceptance, approval or accession deposited after the entry
into force of an amendment to this Convention, is deemed to apply to the Convention as

amended.

Article 34 - Denunciation

1. A Contracting State may denounce this Convention at any time by means of a notification in
writing addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of one
year after the notification is received by the depositary. Where a longer period is specified in
the natification, the denunciation takes effect upon the expiration of such longer period after

the notification is received by the depositary.

ANNEX Il
Common understanding adopted by the United Nations Conference on the Carriage of

Goods by Sea

It is the common understanding that the liability of the carrier under this Convention is based
on the principle of presumed fault or neglect. This means that, as a rule, the burden of proof
rests on the carrier but, with respect to certain cases, the provisions of the Convention modify

this rule.

ANNEX 111
Resolution adopted by the United Nations Conference on the Carriage of Goods by

Sea

Noting with appreciation the kind invitation of the Federal Republic of Germany to hold the

Conference in Hamburg,

Being aware that the facilities placed at the disposal of the Conference and the generous
hospitality bestowed on the participants by the Government of the Federal Republic of

Germany and by the Free and Hanseatic City of Hamburg, have in no small measure
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contributed to the success of the Conference.

Expresses its gratitude to the Government and people of the Federal Republic of Germany,

and

Having adopted the Convention on the Carriage of Goods by Sea on the basis of a draft
Convention prepared by the United Nations Commission on International Trade Law at the

request of the United Nations Conference on Trade and Development,

Expresses its gratitude to the United Nations Commission on International Trade Law and to
the United Nations Conference on Trade and Development for their outstanding contribution
to the simplification and harmonisation of the law of the carriage of goods by sea, and decides
to designate the Convention adopted by the Conference as the: "UNITED NATIONS
CONVENTION ON THE CARRIAGE OF GOODS BY SEA, 1978", and

Recommends that the rules embodied therein be known as the "HAMBURG RULES".
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Anexo C — The Rotterdam Rules ?27°

UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTERNATIONAL
CARRIAGE OF GOODS WHOLLY OR PARTLY BY SEA

The States Parties to this Convention,

Reaffirming their belief that international trade on the basis of equality and mutual benefit is an

important element in promoting friendly relations among States,

Convinced that the progressive harmonization and unification of inter- national trade law, in
reducing or removing legal obstacles to the flow of inter- national trade, significantly contributes
to universal economic cooperation among all States on a basis of equality, equity and common

interest, and to the well-being of all peoples,

Recognizing the significant contribution of the International Convention for the Unification of
Certain Rules of Law relating to Bills of Lading, signed in Brussels on 25 August 1924, and its
Protocols, and of the United Nations Convention on the Carriage of Goods by Sea, signed in
Hamburg on 31 March 1978, to the harmonization of the law governing the carriage of goods

by sea,

Mindful of the technological and commercial developments that have taken place since the

adoption of those conventions and of the need to consoli- date and modernize them,

Noting that shippers and carriers do not have the benefit of a binding universal regime to

support the operation of contracts of maritime carriage involving other modes of transport,

Believing that the adoption of uniform rules to govern international con- tracts of carriage wholly
or partly by sea will promote legal certainty, improve the efficiency of international carriage of

goods and facilitate new access opportunities for previously remote parties and markets, thus

279 Texto original extraido de: UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW
(UNCITRAL). United Nations Convention on Contracts for the Inte rnational Carriage of Goods
Wholly or Partly by Sea . UNITED NATIONS PUBLICATION Sales No. E.09.V.9. June, 2014.
Disponivel em: <https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/rotterdam-rules-e.pdf>. Acesso em: 20 fev 2020.
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playing a funda- mental role in promoting trade and economic development, both domestically

and internationally,

Have agreed as follows:

Chapter 1 General provisions

Article 1 Definitions

For the purposes of this Convention:

1. “Contract of carriage” means a contract in which a carrier, against the payment of freight,
undertakes to carry goods from one place to another. The contract shall provide for carriage
by sea and may provide for carriage by other modes of transport in addition to the sea

carriage.

2. “Volume contract” means a contract of carriage that provides for the car- riage of a
specified quantity of goods in a series of shipments during an agreed period of time. The

specification of the quantity may include a minimum, a maximum or a certain range.

3. “Liner transportation” means a transportation service that is offered to the public through
publication or similar means and includes transportation by ships operating on a regular
schedule between specified ports in accordance with publicly available timetables of sailing

dates.

4. “Non-liner transportation” means any transportation that is not liner transportation.

5. “Carrier” means a person that enters into a contract of carriage with a shipper.

6. (a) “Performing party” means a person other than the carrier that per- forms or
undertakes to perform any of the carrier’s obligations under a contract of carriage with respect
to the receipt, loading, handling, stowage, carriage, keeping, care, unloading or delivery of
the goods, to the extent that such person acts, either directly or indirectly, at the carrier’s

request or under the carrier’s supervision or control.
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(b) “Performing party” does not include any person that is retained, directly or indirectly, by a
shipper, by a documentary shipper, by the controlling party or by the consignee instead of by

the carrier.

7.  “Maritime performing party” means a performing party to the extent that it performs or
undertakes to perform any of the carrier’s obligations during the period between the arrival of
the goods at the port of loading of a ship and their departure from the port of discharge of a
ship. An inland carrier is a maritime performing party only if it performs or undertakes to

perform its services exclusively within a port area.

8. “Shipper” means a person that enters into a contract of carriage with a carrier.

9. “Documentary shipper” means a person, other than the shipper, that accepts to be

named as “shipper” in the transport document or electronic transport record.

10. “Holder” means:

(@ A personthatisin possession of a negotiable transport document; and (i) if the document
is an order document, is identified in it as the shipper or the consignee, or is the person to
which the document is duly endorsed; or (ii) if the document is a blank endorsed order
document or bearer document, is the bearer thereof; or

(b) The person to which a negotiable electronic transport record has been issued or
transferred in accordance with the procedures referred to in article 9, paragraph 1.

11. “Consignee” means a person entitled to delivery of the goods under acontract of carriage

or a transport document or electronic transport record.

12. “Right of control” of the goods means the right under the contract of car- riage to give the

carrier instructions in respect of the goods in accordance with chapter 10.

13. “Controlling party” means the person that pursuant to article 51 is entitled to exercise the

right of control.

14. “Transport document” means a document issued under a contract of carriage by the

carrier that:

(@ Evidences the carrier's or a performing party’s receipt of goods under a contract of
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carriage; and

(b) Evidences or contains a contract of carriage.

15. “Negotiable transport document” means a transport document that indicates, by wording
such as “to order” or “negotiable” or other appropriate wording recognized as having the
same effect by the law applicable to the document, that the goods have been consigned to
the order of the shipper, to the order of the consignee, or to bearer, and is not explicitly stated

as being “non- negotiable” or “not negotiable”.

16. “Non-negotiable transport document” means a transport document that is not a

negotiable transport document.

17. “Electronic communication” means information generated, sent, received or stored by
electronic, optical, digital or similar means with the result that the information communicated

is accessible so as to be usable for subsequent reference.

18. “Electronic transport record” means information in one or more messages issued by
electronic communication under a contract of carriage by a carrier, including information
logically associated with the electronic transport record by attachments or otherwise linked
to the electronic transport record contemporaneously with or subsequent to its issue by the

carrier, so as to become part of the electronic transport record, that:

(@ Evidences the carrier's or a performing party’s receipt of goods under a contract of
carriage; and

(b) Evidences or contains a contract of carriage.

19. “Negotiable electronic transport record” means an electronic transport record:

(@ That indicates, by wording such as “to order”, or “negotiable”, or other appropriate
wording recognized as having the same effect by the law applicable to the record, that the
goods have been consigned to the order of the shipper or to the order of the consignee, and
is not explicitly stated as being “non-negotiable” or “not negotiable”; and

(b) The use of which meets the requirements of article 9, paragraph 1.

20. “Non-negotiable electronic transport record” means an electronic transport record that is

not a negotiable electronic transport record.
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21. The “issuance” of a negotiable electronic transport record means the issuance of the
record in accordance with procedures that ensure that the record is subject to exclusive

control from its creation until it ceases to have any effect or validity.

22. The “transfer” of a negotiable electronic transport record means the trans- fer of exclusive

control over the record.

23. “Contract particulars” means any information relating to the contract of carriage or to the
goods (including terms, notations, signatures and endorse- ments) that is in a transport

document or an electronic transport record.

24. “Goods” means the wares, merchandise, and articles of every kind what- soever that a
carrier undertakes to carry under a contract of carriage and includes the packing and any

equipment and container not supplied by or on behalf of the carrier.

25. “Ship” means any vessel used to carry goods by sea.

26. “Container” means any type of container, transportable tank or flat, swap- body, or any

similar unit load used to consolidate goods, and any equipment ancillary to such unit load.

27. “Vehicle” means a road or railroad cargo vehicle.

28. “Freight” means the remuneration payable to the carrier for the carriage of goods under

a contract of carriage.

29. “Domicile” means (a) a place where a company or other legal person or association of
natural or legal persons has its (i) statutory seat or place of incorporation or central registered
office, whichever is applicable, (ii) central administration or (iii) principal place of business,

and (b) the habitual residence of a natural person.

30. “Competent court” means a court in a Contracting State that, according to the rules on the
internal allocation of jurisdiction among the courts of that State, may exercise jurisdiction over

the dispute.

Article 2
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Interpretation of this Convention

In the interpretation of this Convention, regard is to be had to its international character and
to the need to promote uniformity in its application and the observance of good faith in

international trade.

Article 3

Form requirements

The notices, confirmation, consent, agreement, declaration and other communications referred
to in articles 19, paragraph 2; 23, paragraphs 1 to 4; 36, subparagraphs 1 (b), (c) and (d); 40,
subparagraph 4 (b); 44; 48, paragraph 3; 51, subparagraph 1 (b); 59, paragraph 1; 63; 66; 67,
paragraph 2; 75, paragraph 4; and 80, paragraphs 2 and 5, shall be in writing. Electronic
communications may be used for these purposes, provided that the use of such means is with
the consent of the person by which it is communicated and of the person to which it is

communicated.

Article 4
Applicability of defences and limits of liability

1. Any provision of this Convention that may provide a defence for, or limit the liability of, the
carrier applies in any judicial or arbitral proceeding, whether founded in contract, in tort, or
otherwise, that is instituted in respect of loss of, damage to, or delay in delivery of goods
covered by a contract of carriage or for the breach of any other obligation under this
Convention against:

(@ The carrier or a maritime performing party;

(b) The master, crew or any other person that performs services on board the ship; or

(c) Employees of the carrier or a maritime performing party.

2. Any provision of this Convention that may provide a defence for the ship- per or the
documentary shipper applies in any judicial or arbitral proceeding, whether founded in
contract, in tort, or otherwise, that is instituted against the shipper, the documentary shipper,

or their subcontractors, agents or employees.
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Chapter 2

Scope of application

Article 5

General scope of application

1. Subject to article 6, this Convention applies to contracts of carriage in which the place of
receipt and the place of delivery are in different States, and the port of loading of a sea
carriage and the port of discharge of the same sea carriage are in different States, fif,
according to the contract of carriage, any one of the following places is located in a

Contracting State:

(@) The place of receipt;
(b) The port of loading;
(c) The place of delivery; or

(d) The port of discharge.

2. This Convention applies without regard to the nationality of the vessel, the carrier, the

performing parties, the shipper, the consignee, or any other interested parties.

Article 6

Specific exclusions

1. This Convention does not apply to the following contracts in liner transportation:

(@) Charter parties; and

(b) Other contracts for the use of a ship or of any space thereon.

2. This Convention does not apply to contracts of carriage in non-liner transportation except

when:
(@) There is no charter party or other contract between the parties for the use of a ship or of
any space thereon; and

(b) A transport document or an electronic transport record is issued.

Article 7
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Application to certain parties

Notwithstanding article 6, this Convention applies as between the carrier and the consignee,
controlling party or holder that is not an original party to the charter party or other contract of
carriage excluded from the application of this Convention. However, this Convention does not

apply as between the original parties to a contract of carriage excluded pursuant to article 6.

Chapter 3

Electronic transport records

Article 8

Use and effect of electronic transport records

Subiject to the requirements set out in this Convention:

@ Anything that is to be in or on a transport document under this Convention may be
recorded in an electronic transport record, provided the issuance and subsequent use of an
electronic transport record is with the consent of the carrier and the shipper; and

() The issuance, exclusive control, or transfer of an electronic transport record has the

same effect as the issuance, possession, or transfer of a transport document.

Article 9

Procedures for use of negotiable electronic transport records

1. The use of a negotiable electronic transport record shall be subject to procedures that
provide for:

@ The method for the issuance and the transfer of that record to an intended holder;
(b) An assurance that the negotiable electronic transport record retains its integrity;

(© The manner in which the holder is able to demonstrate that it is the holder; and

(d) The manner of providing confirmation that delivery to the holder has been effected, or



215

that, pursuant to articles 10, paragraph 2, or 47, subparagraphs 1 (a) (ii) and (c), the electronic

transport record has ceased to have any effect or validity.

2. The procedures in paragraph 1 of this article shall be referred to in the contract

particulars and be readily ascertainable.

Article 10

Replacement of negotiable transport document or negotiable electronic transport record

1. If a negotiable transport document has been issued and the carrier and the holder agree to
replace that document by a negotiable electronic transport record:

(@ The holder shall surrender the negotiable transport document, or all of them if more than
one has been issued, to the carrier;

(b) The carrier shall issue to the holder a negotiable electronic trans- port record that
includes a statement that it replaces the negotiable transport document; and

(c) The negotiable transport document ceases thereafter to have any effect or validity.

2. If a negotiable electronic transport record has been issued and the carrier and the holder

agree to replace that electronic transport record by a negotiable transport document:

(@ The carrier shall issue to the holder, in place of the electronic trans- port record, a
negotiable transport document that includes a statement that it replaces the negotiable
electronic transport record; and

(b) The electronic transport record ceases thereafter to have any effect or validity.

Chapter 4

Obligations of the carrier

Article 11

Carriage and delivery of the goods
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The carrier shall, subject to this Convention and in accordance with the terms of the contract

of carriage, carry the goods to the place of destination and deliver them to the consignee.

Article 12

Period of responsibility of the carrier

1. The period of responsibility of the carrier for the goods under this Convention begins
when the carrier or a performing party receives the goods for carriage and ends when the

goods are delivered.

2. (@) If the law or regulations of the place of receipt require the goods to be handed over
to an authority or other third party from which the carrier may collect them, the period of
responsibility of the carrier begins when the carrier collects the goods from the authority or
other third party.

(b) If the law or regulations of the place of delivery require the carrier to hand over the goods
to an authority or other third party from which the con- signee may collect them, the period of
responsibility of the carrier ends when the carrier hands the goods over to the authority or
other third party.

3. For the purpose of determining the carrier’s period of responsibility, the parties may
agree on the time and location of receipt and delivery of the goods, but a provision in a contract

of carriage is void to the extent that it provides that:

(@) The time of receipt of the goods is subsequent to the beginning of their initial loading
under the contract of carriage; or
(b) The time of delivery of the goods is prior to the completion of their final unloading under

the contract of carriage.

Article 13

Specific obligations

1. The carrier shall during the period of its responsibility as defined in article 12, and subject
to article 26, properly and carefully receive, load, handle, stow, carry, keep, care for, unload

and deliver the goods.
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2. Notwithstanding paragraph 1 of this article, and without prejudice to the other provisions
in chapter 4 and to chapters 5 to 7, the carrier and the shipper may agree that the loading,
handling, stowing or unloading of the goods is to be performed by the shipper, the
documentary shipper or the consignee. Such an agreement shall be referred to in the contract

particulars.

Article 14

Specific obligations applicable to the voyage by sea

The carrier is bound before, at the beginning of, and during the voyage by sea to exercise

due diligence to:

(@) Make and keep the ship seaworthy;

(b) Properly crew, equip and supply the ship and keep the ship so crewed, equipped and
supplied throughout the voyage; and

(c) Make and keep the holds and all other parts of the ship in which the goods are carried,
and any containers supplied by the carrier in or upon which the goods are carried, fit and safe

for their reception, carriage and preservation.

Article 15

Goods that may become a danger

Notwithstanding articles 11 and 13, the carrier or a performing party may decline to receive
or to load, and may take such other measures as are rea- sonable, including unloading,
destroying, or rendering goods harmless, if the goods are, or reasonably appear likely to
become during the carrier’s period of responsibility, an actual danger to persons, property or

the environment.

Article 16

Sacrifice of the goods during the voyage by sea

Notwithstanding articles 11, 13, and 14, the carrier or a performing party may sacrifice goods
at sea when the sacrifice is reasonably made for the com- mon safety or for the purpose of

preserving from peril human life or other property involved in the common adventure.
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Chapter 5

Liability of the carrier for loss, damage or delay

Article 17
Basis of liability

1. The carrier is liable for loss of or damage to the goods, as well as for delay in delivery, if
the claimant proves that the loss, damage, or delay, or the event or circumstance that caused
or contributed to it took place during the period of the carrier’s responsibility as defined in

chapter 4.

2. The carrier is relieved of all or part of its liability pursuant to paragraph 1 of this article if it
proves that the cause or one of the causes of the loss, damage, or delay is not attributable to

its fault or to the fault of any person referred to in article 18.

3. The carrier is also relieved of all or part of its liability pursuant to para- graph 1 of this
article if, alternatively to proving the absence of fault as pro- vided in paragraph 2 of this
article, it proves that one or more of the following events or circumstances caused or

contributed to the loss, damage, or delay:

(@) Act of God;

(b) Perils, dangers, and accidents of the sea or other navigable waters;

(c) War, hostilities, armed conflict, piracy, terrorism, riots, and civil commotions;

(d) Quarantine restrictions; interference by or impediments created by governments, public
authorities, rulers, or people including detention, arrest, or seizure not attributable to the
carrier or any person referred to in article 18;

(e) Strikes, lockouts, stoppages, or restraints of labour;

() Fire on the ship;

(g) Latent defects not discoverable by due diligence;

(h) Act or omission of the shipper, the documentary shipper, the control- ling party, or any
other person for whose acts the shipper or the documentary shipper is liable pursuant to
article 33 or 34;

() Loading, handling, stowing, or unloading of the goods performed pursuant to an
agreement in accordance with article 13, paragraph 2, unless the carrier or a performing party
performs such activity on behalf of the shipper, the documentary shipper or the consignee;

() Wastage in bulk or weight or any other loss or damage arising from inherent defect,
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quality, or vice of the goods;

(k) Insufficiency or defective condition of packing or marking not performed by or on behalf
of the carrier;

() Saving or attempting to save life at sea;

(m) Reasonable measures to save or attempt to save property at sea;

(n) Reasonable measures to avoid or attempt to avoid damage to the environment; or

(o) Acts of the carrier in pursuance of the powers conferred by articles 15 and 16.

4. Notwithstanding paragraph 3 of this article, the carrier is liable for all or part of the loss,

damage, or delay:

(a) If the claimant proves that the fault of the carrier or of a person referred to in article 18

caused or contributed to the event or circumstance on which the carrier relies; or

(b) If the claimant proves that an event or circumstance not listed in para- graph 3 of this
article contributed to the loss, damage, or delay, and the carrier cannot prove that this event
or circumstance is not attributable to its fault or to the fault of any person referred to in article
18.

5. The carrier is also liable, notwithstanding paragraph 3 of this article, for all or part of the

loss, damage, or delay if:

(a) The claimant proves that the loss, damage, or delay was or was prob- ably caused by or
contributed to by (i) the unseaworthiness of the ship; (ii) the improper crewing, equipping,
and supplying of the ship; or (iii) the fact that the holds or other parts of the ship in which the
goods are carried, or any containers supplied by the carrier in or upon which the goods are

carried, were not fit and safe for reception, carriage, and preservation of the goods; and

(b) The carrier is unable to prove either that: (i) none of the events or circumstances referred
to in subparagraph 5 (a) of this article caused the loss, damage, or delay; or (ii) it complied

with its obligation to exercise due diligence pursuant to article 14.

6. When the carrier is relieved of part of its liability pursuant to this article, the carrier is
liable only for that part of the loss, damage or delay that is attribut- able to the event or

circumstance for which it is liable pursuant to this article.
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Article 18

Liability of the carrier for other persons

The carrier is liable for the breach of its obligations under this Convention caused by the acts

or omissions of:

(@) Any performing party;

(b) The master or crew of the ship;

(c) Employees of the carrier or a performing party; or

(d) Any other person that performs or undertakes to perform any of the carrier’s obligations
under the contract of carriage, to the extent that the person acts, either directly or indirectly,

at the carrier’s request or under the carrier's supervision or control.

Article 19

Liability of maritime performing parties

1 A maritime performing party is subject to the obligations and liabilities imposed on the
carrier under this Convention and is entitled to the carrier’s defences and limits of liability as

provided for in this Convention if:

(a8 The maritime performing party received the goods for carriage in a Contracting State, or
delivered them in a Contracting State, or performed its activities with respect to the goods in

a port in a Contracting State; and

(b) The occurrence that caused the loss, damage or delay took place:

(i) during the period between the arrival of the goods at the port of loading of the ship and
their departure from the port of discharge from the ship and either

(ii) while the maritime performing party had custody of the goods or (iii) at any other time to
the extent that it was participating in the performance of any of the activities contemplated by

the contract of carriage.

2. Ifthe carrier agrees to assume obligations other than those imposed on the carrier under
this Convention, or agrees that the limits of its liability are higher than the limits specified

under this Convention, a maritime performing party is not bound by this agreement unless it
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expressly agrees to accept such obligations or such higher limits.

3. Amaritime performing party is liable for the breach of its obligations under this Convention
caused by the acts or omissions of any person to which it has entrusted the performance of
any of the carrier’s obligations under the contract of carriage under the conditions set out in

paragraph 1 of this article.

4. Nothing in this Convention imposes liability on the master or crew of the ship or on an

employee of the carrier or of a maritime performing party.

Article 20

Joint and several liability

1. If the carrier and one or more maritime performing parties are liable for the loss of,
damage to, or delay in delivery of the goods, their liability is joint and several but only up to

the limits provided for under this Convention.

2. Without prejudice to article 61, the aggregate liability of all such persons shall not exceed

the overall limits of liability under this Convention.

Article 21
Delay

Delay in delivery occurs when the goods are not delivered at the place of destination

provided for in the contract of carriage within the time agreed.

Article 22

Calculation of compensation

1. Subject to article 59, the compensation payable by the carrier for loss of or damage to
the goods is calculated by reference to the value of such goods at the place and time of

delivery established in accordance with article 43.

2. The value of the goods is fixed according to the commodity exchange price or, if there is

no such price, according to their market price or, if there is no commodity exchange price or
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market price, by reference to the normal value of the goods of the same kind and quality at

the place of delivery.

3. In case of loss of or damage to the goods, the carrier is not liable for pay- ment of any
compensation beyond what is provided for in paragraphs 1 and 2 of this article except when
the carrier and the shipper have agreed to calculate compensation in a different manner

within the limits of chapter 16.

Article 23

Notice in case of loss, damage or delay

1. The carrier is presumed, in absence of proof to the contrary, to have deliv- ered the
goods according to their description in the contract particulars unless notice of loss of or
damage to the goods, indicating the general nature of such loss or damage, was given to the
carrier or the performing party that delivered the goods before or at the time of the delivery,
or, if the loss or damage is not apparent, within seven working days at the place of delivery

after the delivery of the goods.

2. Failure to provide the notice referred to in this article to the carrier or the performing party
shall not affect the right to claim compensation for loss of or damage to the goods under this

Convention, nor shall it affect the allocation of the burden of proof set out in article 17.

3. The notice referred to in this article is not required in respect of loss or damage that is
ascertained in a joint inspection of the goods by the person to which they have been delivered

and the carrier or the maritime performing party against which liability is being asserted.

4. No compensation in respect of delay is payable unless notice of loss due to delay was

given to the carrier within twenty-one consecutive days of delivery of the goods.

5. When the notice referred to in this article is given to the performing party that delivered
the goods, it has the same effect as if that notice was given to the carrier, and notice given to

the carrier has the same effect as a notice given to a maritime performing party.

6. Inthe case of any actual or apprehended loss or damage, the parties to the dispute shall

give all reasonable facilities to each other for inspecting and tally- ing the goods and shall
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provide access to records and documents relevant to the carriage of the goods.

Chapter 6

Additional provisions relating to particular stages of carriage

Article 24

Deviation

When pursuant to applicable law a deviation constitutes a breach of the carrier’s obligations,
such deviation of itself shall not deprive the carrier or a maritime performing party of any

defence or limitation of this Convention, except to the extent provided in article 61.

Article 25

Deck cargo on ships

1. Goods may be carried on the deck of a ship only if:

(@) Such carriage is required by law;

(b) They are carried in or on containers or vehicles that are fit for deck carriage, and the

decks are specially fitted to carry such containers or vehicles; or

(c) The carriage on deck is in accordance with the contract of carriage, or the customs,

usages or practices of the trade in question.

2. The provisions of this Convention relating to the liability of the carrier apply to the loss of,
damage to or delay in the delivery of goods carried on deck pursuant to paragraph 1 of this
article, but the carrier is not liable for loss of or damage to such goods, or delay in their
delivery, caused by the special risks involved in their carriage on deck when the goods are

carried in accordance with subparagraphs 1 (a) or (c) of this article.

3. If the goods have been carried on deck in cases other than those permitted pursuant to
paragraph 1 of this article, the carrier is liable for loss of or damage to the goods or delay in
their delivery that is exclusively caused by their carriage on deck, and is not entitled to the

defences provided for in article 17.
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4. The carrier is not entitled to invoke subparagraph 1 (c) of this article against a third party
that has acquired a negotiable transport document or a negotiable electronic transport record
in good faith, unless the contract particulars state that the goods may be carried on deck.

5. If the carrier and shipper expressly agreed that the goods would be carried under deck,
the carrier is not entitled to the benefit of the limitation of liability for any loss of, damage to or
delay in the delivery of the goods to the extent that such loss, damage, or delay resulted from

their carriage on deck.

Article 26

Carriage preceding or subsequent to sea carriage

When loss of or damage to goods, or an event or circumstance causing a delay in their
delivery, occurs during the carrier’s period of responsibility but solely before their loading onto
the ship or solely after their discharge from the ship, the provisions of this Convention do not
prevail over those provisions of another international instrument that, at the time of such loss,

damage or event or circumstance causing delay:
(@) Pursuant to the provisions of such international instrument would have applied to all or
any of the carrier’s activities if the shipper had made a separate and direct contract with the
carrier in respect of the particular stage of carriage where the loss of, or damage to goods,
or an event or circumstance causing delay in their delivery occurred;
(b) Specifically provide for the carrier’s liability, limitation of liability, or time for suit; and
(c) Cannot be departed from by contract either at all or to the detriment of the shipper under
that instrument.

Chapter 7

Obligations of the shipper to the carrier

Article 27

Delivery for carriage

1. Unless otherwise agreed in the contract of carriage, the shipper shall deliver the goods
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ready for carriage. In any event, the shipper shall deliver the goods in such condition that
they will withstand the intended carriage, including their loading, handling, stowing, lashing

and securing, and unloading, and that they will not cause harm to persons or property.

2. The shipper shall properly and carefully perform any obligation assumed under an

agreement made pursuant to article 13, paragraph 2.

3. When a container is packed or a vehicle is loaded by the shipper, the ship- per shall
properly and carefully stow, lash and secure the contents in or on the container or vehicle,

and in such a way that they will not cause harm to persons or property.

Article 28

Cooperation of the shipper and the carrier in providing information and instructions

The carrier and the shipper shall respond to requests from each other to provide information
and instructions required for the proper handling and car- riage of the goods if the information
is in the requested party’s possession or the instructions are within the requested party’'s
reasonable ability to provide and they are not otherwise reasonably available to the

requesting party.

Article 29

Shipper’s obligation to provide information, instructions and documents

1. The shipper shall provide to the carrier in a timely manner such information, instructions
and documents relating to the goods that are not otherwise reasonably available to the

carrier, and that are reasonably necessary:

(a) For the proper handling and carriage of the goods, including precautions to be taken by

the carrier or a performing party; and
(b) For the carrier to comply with law, regulations or other requirements of public authorities
in connection with the intended carriage, provided that the carrier notifies the shipper in a

timely manner of the information, instructions and documents it requires.

2. Nothing in this article affects any specific obligation to provide certain information,



226

instructions and documents related to the goods pursuant to law, regulations or other

requirements of public authorities in connection with the intended carriage.

Article 30

Basis of shipper’s liability to the carrier

1. The shipper is liable for loss or damage sustained by the carrier if the carrier proves that
such loss or damage was caused by a breach of the shipper’'s obligations under this

Convention.

2. Except in respect of loss or damage caused by a breach by the shipper of its obligations
pursuant to articles 31, paragraph 2, and 32, the shipper is relieved of all or part of its liability
if the cause or one of the causes of the loss or damage is not attributable to its fault or to the

fault of any person referred to in article 34.

3. When the shipper is relieved of part of its liability pursuant to this article, the shipper is
liable only for that part of the loss or damage that is attributable to its fault or to the fault of

any person referred to in article 34.

Article 31

Information for compilation of contract particulars

1. The shipper shall provide to the carrier, in a timely manner, accurate information required
for the compilation of the contract particulars and the issuance of the transport documents or
electronic transport records, including the particulars referred to in article 36, paragraph 1;
the name of the party to be identified as the shipper in the contract particulars; the name of
the consignee, if any; and the name of the person to whose order the transport document or

electronic transport record is to be issued, if any.

2. The shipper is deemed to have guaranteed the accuracy at the time of receipt by the
carrier of the information that is provided according to paragraph 1 of this article. The shipper
shall indemnify the carrier against loss or damage resulting from the inaccuracy of such

information.

Avrticle 32

Special rules on dangerous goods
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When goods by their nature or character are, or reasonably appear likely to become, a
danger to persons, property or the environment:

(@ The shipper shall inform the carrier of the dangerous nature or char- acter of the goods
in a timely manner before they are delivered to the carrier or a performing party. If the shipper
fails to do so and the carrier or performing party does not otherwise have knowledge of their
dangerous nature or character, the shipper is liable to the carrier for loss or damage resulting

from such failure to inform; and

(o) The shipper shall mark or label dangerous goods in accordance with any law, regulations
or other requirements of public authorities that apply dur- ing any stage of the intended
carriage of the goods. If the shipper fails to do so, it is liable to the carrier for loss or damage

resulting from such failure.

Avrticle 33

Assumption of shipper’s rights and obligations by the documentary shipper

1 Adocumentary shipper is subject to the obligations and liabilities imposed on the shipper
pursuant to this chapter and pursuant to article 55, and is entitled to the shipper’s rights and

defences provided by this chapter and by chapter 13.

2. Paragraph 1 of this article does not affect the obligations, liabilities, rights or defences of

the shipper.

Article 34

Liability of the shipper for other persons

The shipper is liable for the breach of its obligations under this Convention caused by the acts
or omissions of any person, including employees, agents and subcontractors, to which it has
entrusted the performance of any of its obliga- tions, but the shipper is not liable for acts or
omissions of the carrier or a per- forming party acting on behalf of the carrier, to which the

shipper has entrusted the performance of its obligations.

Chapter 8
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Transport documents and electronic transport record S

Article 35

Issuance of the transport document or the electronic transport record

Unless the shipper and the carrier have agreed not to use a transport docu- ment or an
electronic transport record, or it is the custom, usage or practice of the trade not to use one,
upon delivery of the goods for carriage to the carrier or performing party, the shipper or, if the
shipper consents, the documentary shipper, is entitled to obtain from the carrier, at the

shipper’s option:

(@ A non-negotiable transport document or, subject to article 8, subpara- graph (a), a non-

negotiable electronic transport record; or

(b) An appropriate negotiable transport document or, subject to article 8, subparagraph (a),
a negotiable electronic transport record, unless the ship- per and the carrier have agreed not
to use a negotiable transport document or negotiable electronic transport record, or it is the

custom, usage or practice of the trade not to use one.

Article 36

Contract particulars

1. The contract particulars in the transport document or electronic transport record referred

to in article 35 shall include the following information, as furnished by the shipper:

(a) A description of the goods as appropriate for the transport;
(b) The leading marks necessary for identification of the goods;
(c) The number of packages or pieces, or the quantity of goods; and

(d) The weight of the goods, if furnished by the shipper.

2. The contract particulars in the transport document or electronic transport record referred

to in article 35 shall also include:

(@) A statement of the apparent order and condition of the goods at the time the carrier or a
performing party receives them for carriage;

(b) The name and address of the carrier;
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(c) The date on which the carrier or a performing party received the goods, or on which the
goods were loaded on board the ship, or on which the transport document or electronic
transport record was issued; and

(d) Ifthe transport document is negotiable, the number of originals of the negotiable transport

document, when more than one original is issued.

3. The contract particulars in the transport document or electronic transport record referred

to in article 35 shall further include:

(a) The name and address of the consignee, if named by the shipper;
(b) The name of a ship, if specified in the contract of carriage;

(c) The place of receipt and, if known to the carrier, the place of delivery;
and

(d) The port of loading and the port of discharge, if specified in the

contract of carriage.

4. For the purposes of this article, the phrase “apparent order and condition of the goods” in

subparagraph 2 (a) of this article refers to the order and condition of the goods based on:

(a) A reasonable external inspection of the goods as packaged at the time the shipper
delivers them to the carrier or a performing party; and
(b) Any additional inspection that the carrier or a performing party actually performs before

issuing the transport document or electronic transport record.

Article 37

Identity of the carrier

1. If a carrier is identified by name in the contract particulars, any other information in the
transport document or electronic transport record relating to the identity of the carrier shall

have no effect to the extent that it is inconsistent with that identification.

2. If no person is identified in the contract particulars as the carrier as required pursuant to
article 36, subparagraph 2 (b), but the contract particulars indicate that the goods have been
loaded on board a named ship, the registered owner of that ship is presumed to be the carrier,
unless it proves that the ship was under a bareboat charter at the time of the carriage and it

identifies this bareboat char- terer and indicates its address, in which case this bareboat
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charterer is presumed to be the carrier. Alternatively, the registered owner may rebut the
presumption of being the carrier by identifying the carrier and indicating its address. The

bareboat charterer may rebut any presumption of being the carrier in the same manner.

3. Nothing in this article prevents the claimant from proving that any person other than a
person identified in the contract particulars or pursuant to paragraph 2 of this article is the

carrier.

Article 38

Signature

1. Atransport document shall be signed by the carrier or a person acting on its behalf.

2. An electronic transport record shall include the electronic signature of the carrier or a
person acting on its behalf. Such electronic signature shall identify the signatory in relation
to the electronic transport record and indicate the carrier's authorization of the electronic

transport record.

Article 39

Deficiencies in the contract particulars

1. The absence or inaccuracy of one or more of the contract particulars referred to in article
36, paragraphs 1, 2 or 3, does not of itself affect the legal character or validity of the transport

document or of the electronic transport record.

2. If the contract particulars include the date but fail to indicate its significance, the date is

deemed to be:

(@) The date on which all of the goods indicated in the transport document or electronic
transport record were loaded on board the ship, if the con- tract particulars indicate that the

goods have been loaded on board a ship; or

(b) The date on which the carrier or a performing party received the goods, if the contract

particulars do not indicate that the goods have been loaded on board a ship.
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3. If the contract particulars fail to state the apparent order and condition of the goods at
the time the carrier or a performing party receives them, the con- tract particulars are deemed
to have stated that the goods were in apparent good order and condition at the time the carrier

or a performing party received them.

Article 40

Quialifying the information relating to the goods in the contract particulars

1. The carrier shall qualify the information referred to in article 36, paragraph 1, to indicate that
the carrier does not assume responsibility for the accuracy of the information furnished by the

shipper if:

(@ The carrier has actual knowledge that any material statement in the transport document

or electronic transport record is false or misleading; or

(b) The carrier has reasonable grounds to believe that a material statement in the transport

document or electronic transport record is false or misleading.

2. Without prejudice to paragraph 1 of this article, the carrier may qualify the information
referred to in article 36, paragraph 1, in the circumstances and in the manner set out in
paragraphs 3 and 4 of this article to indicate that the carrier does not assume responsibility

for the accuracy of the information furnished by the shipper.

3. When the goods are not delivered for carriage to the carrier or a performing party in a closed
container or vehicle, or when they are delivered in a closed container or vehicle and the carrier
or a performing party actually inspects them, the carrier may qualify the information referred to

in article 36, paragraph 1, if:

(@) The carrier had no physically practicable or commercially reasonable means of checking
the information furnished by the shipper, in which case it may indicate which information it
was unable to check; or

(b) The carrier has reasonable grounds to believe the information furnished by the shipper
to be inaccurate, in which case it may include a clause providing what it reasonably considers

accurate information.
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4. When the goods are delivered for carriage to the carrier or a performing party in a closed

container or vehicle, the carrier may qualify the information referred to in:

(a) Article 36, subparagraphs 1 (a), (b), or (c), if:

() The goods inside the container or vehicle have not actually been inspected by the carrier
or a performing party; and

(i) Neither the carrier nor a performing party otherwise has actual knowledge of its contents
before issuing the transport document or the electronic transport record; and

(b) Article 36, subparagraph 1 (d), if:

() Neither the carrier nor a performing party weighed the container or vehicle, and the
shipper and the carrier had not agreed prior to the shipment that the container or vehicle would
be weighed and the weight would be included in the contract particulars; or

(i) There was no physically practicable or commercially reasonable means of checking the

weight of the container or vehicle.

Article 41

Evidentiary effect of the contract particulars

Except to the extent that the contract particulars have been qualified in the circumstances

and in the manner set out in article 40:

(@ A transport document or an electronic transport record is prima facie evidence of the

carrier’s receipt of the goods as stated in the contract particulars;

(b) Proof to the contrary by the carrier in respect of any contract particulars shall not be
admissible, when such contract particulars are included in:

(i) A negotiable transport document or a negotiable electronic transport record that is
transferred to a third party acting in good faith; or

(i) A non-negotiable transport document that indicates that it must be surrendered in order
to obtain delivery of the goods and is transferred to the consignee acting in good faith;

(c) Proof to the contrary by the carrier shall not be admissible against a consignee that in
good faith has acted in reliance on any of the following contract particulars included in a non-
negotiable transport document or a non negotiable electronic transport record:

() The contract particulars referred to in article 36, paragraph 1, when such contract
particulars are furnished by the carrier;

(i) The number, type and identifying numbers of the containers, but not the identifying
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numbers of the container seals; and

(i) The contract particulars referred to in article 36, paragraph 2.

Article 42
“Freight prepaid”

If the contract particulars contain the statement “freight prepaid” or a state- ment of a similar
nature, the carrier cannot assert against the holder or the con- signee the fact that the freight
has not been paid. This article does not apply if the holder or the consignee is also the

shipper.

Chapter 9
Delivery of the goods

Article 43

Obligation to accept delivery

When the goods have arrived at their destination, the consignee that demands delivery of the
goods under the contract of carriage shall accept delivery of the goods at the time or within
the time period and at the location agreed in the contract of carriage or, failing such
agreement, at the time and location at which, having regard to the terms of the contract, the
customs, usages or practices of the trade and the circumstances of the carriage, delivery

could reasonably be expected.

Article 44

Obligation to acknowledge receipt

On request of the carrier or the performing party that delivers the goods, the consignee shall
acknowledge receipt of the goods from the carrier or the per- forming party in the manner that
is customary at the place of delivery. The car- rier may refuse delivery if the consignee refuses

to acknowledge such receipt.

Article 45
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Delivery when no negotiable transport document or negotiable electronic transport record is

issued

When neither a negotiable transport document nor a negotiable electronic transport record

has been issued:

(@) The carrier shall deliver the goods to the consignee at the time and location referred to
in article 43. The carrier may refuse delivery if the person claiming to be the consignee does

not properly identify itself as the consignee on the request of the carrier;

(b) If the name and address of the consignee are not referred to in the contract particulars,
the controlling party shall prior to or upon the arrival of the goods at the place of destination

advise the carrier of such name and address;

(c) Without prejudice to article 48, paragraph 1, if the goods are not deliverable because (i)
the consignee, after having received a notice of arrival, does not, at the time or within the
time period referred to in article 43, claim delivery of the goods from the carrier after their
arrival at the place of destination, (ii) the carrier refuses delivery because the person claiming
to be the consignee does not properly identify itself as the consignee, or (iii) the carrier is,
after reasonable effort, unable to locate the consignee in order to request delivery
instructions, the carrier may so advise the controlling party and request instructions in respect
of the delivery of the goods. If, after reasonable effort, the carrier is unable to locate the
controlling party, the carrier may so advise the shipper and request instructions in respect of
the delivery of the goods. If, after reasonable effort, the carrier is unable to locate the shipper,
the carrier may so advise the documentary shipper and request instructions in respect of the

delivery of the goods;

(d) The carrier that delivers the goods upon instruction of the control- ling party, the shipper
or the documentary shipper pursuant to subparagraph (c) of this article is discharged from its
obligations to deliver the goods under the contract of carriage.

Article 46

Delivery when a non-negotiable transport document that requires surrender is issued

When a non-negotiable transport document has been issued that indicates that it shall

be surrendered in order to obtain delivery of the goods:
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(@ The carrier shall deliver the goods at the time and location referred to in article 43 to the
consignee upon the consignee properly identifying itself on the request of the carrier and
surrender of the non-negotiable document. The carrier may refuse delivery if the person
claiming to be the consignee fails to properly identify itself on the request of the carrier, and
shall refuse delivery if the non-negotiable document is not surrendered. If more than one
original of the non-negotiable document has been issued, the surrender of one original will

suffice and the other originals cease to have any effect or validity;

(b) Without prejudice to article 48, paragraph 1, if the goods are not deliverable because (i)
the consignee, after having received a notice of arrival, does not, at the time or within the
time period referred to in article 43, claim delivery of the goods from the carrier after their
arrival at the place of destination, (ii) the carrier refuses delivery because the person claiming
to be the con- signee does not properly identify itself as the consignee or does not surrender
the document, or (iii) the carrier is, after reasonable effort, unable to locate the consignee in
order to request delivery instructions, the carrier may so advise the shipper and request
instructions in respect of the delivery of the goods. If, after reasonable effort, the carrier is
unable to locate the shipper, the carrier may so advise the documentary shipper and request
instructions in respect of the delivery of the goods;

(c) The carrier that delivers the goods upon instruction of the shipper or the documentary
shipper pursuant to subparagraph (b) of this article is discharged from its obligation to deliver
the goods under the contract of carriage, irrespective of whether the non-negotiable transport

document has been surrendered to it.

Article 47
Delivery when a negotiable transport document or negotiable electronic transport record is

issued

1. When a negotiable transport document or a negotiable electronic transport record has
been issued:

(@) The holder of the negotiable transport document or negotiable electronic transport
record is entitled to claim delivery of the goods from the carrier after they have arrived at
the place of destination, in which event the carrier shall deliver the goods at the time and

location referred to in article 43 to the holder:

(i) Upon surrender of the negotiable transport document and, if the holder is one of the

persons referred to in article 1, subparagraph 10 (a) (i), upon the holder properly identifying
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itself; or

(i) Upon demonstration by the holder, in accordance with the procedures referred to in article

9, paragraph 1, that it is the holder of the negotiable electronic transport record;

(b) The carrier shall refuse delivery if the requirements of subparagraph (a) (i) or (a) (ii) of this

paragraph are not met;

(c) If more than one original of the negotiable transport document has been issued, and the
number of originals is stated in that document, the surrender of one original will suffice and
the other originals cease to have any effect or validity. When a negotiable electronic transport
record has been used, such electronic transport record ceases to have any effect or validity
upon delivery to the holder in accordance with the procedures required by article 9, paragraph
1.

2. Without prejudice to article 48, paragraph 1, if the negotiable transport document or the
negotiable electronic transport record expressly states that the goods may be delivered
without the surrender of the transport document or the electronic transport record, the

following rules apply:

(@ If the goods are not deliverable because (i) the holder, after having received a notice of
arrival, does not, at the time or within the time period referred to in article 43, claim delivery
of the goods from the carrier after their arrival at the place of destination, (ii) the carrier
refuses delivery because the person claiming to be a holder does not properly identify itself
as one of the persons referred to in article 1, subparagraph 10 (a) (i), or (iii) the carrier is,
after reasonable effort, unable to locate the holder in order to request delivery instructions,
the carrier may so advise the shipper and request instructions in respect of the delivery of
the goods. If, after reasonable effort, the carrier is unable to locate the shipper, the carrier
may so advise the documentary shipper and request instructions in respect of the delivery of

the goods;

(b) The carrier that delivers the goods upon instruction of the shipper or the documentary
shipper in accordance with subparagraph 2 (a) of this article is discharged from its obligation
to deliver the goods under the contract of carriage to the holder, irrespective of whether the
negotiable transport document has been surrendered to it, or the person claiming delivery

under a negotiable electronic transport record has demonstrated, in accordance with the
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procedures referred to in article 9, paragraph 1, that it is the holder;

(© The person giving instructions under subparagraph 2 (a) of this article shall indemnify
the carrier against loss arising from its being held liable to the holder under subparagraph 2
(e) of this article. The carrier may refuse to follow those instructions if the person fails to

provide adequate security as the carrier may reasonably request;

(d) A person that becomes a holder of the negotiable transport document or the negotiable
electronic transport record after the carrier has delivered the goods pursuant to subparagraph
2 (b) of this article, but pursuant to contractual or other arrangements made before such
delivery acquires rights against the carrier under the contract of carriage, other than the right

to claim delivery of the goods;

(e Notwithstanding subparagraphs 2 (b) and 2 (d) of this article, a holder that becomes a
holder after such delivery, and that did not have and could not reasonably have had knowledge
of such delivery at the time it became a holder, acquires the rights incorporated in the
negotiable transport document or negotiable electronic transport record. When the contract
particulars state the expected time of arrival of the goods, or indicate how to obtain
information as to whether the goods have been delivered, it is presumed that the holder at
the time that it became a holder had or could reasonably have had knowledge of the delivery

of the goods.

Article 48

Goods remaining undelivered

1. For the purposes of this article, goods shall be deemed to have remained undelivered only

if, after their arrival at the place of destination:

(@ The consignee does not accept delivery of the goods pursuant to this chapter at the time
and location referred to in article 43,;

(b) The controlling party, the holder, the shipper or the documentary shipper cannot be found
or does not give the carrier adequate instructions pursuant to articles 45, 46 and 47;

(c) The carrier is entitled or required to refuse delivery pursuant to articles 44, 45, 46 and
47:

(d) The carrier is not allowed to deliver the goods to the consignee pursuant to the law or
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regulations of the place at which delivery is requested; or

(e) The goods are otherwise undeliverable by the carrier.

2. Without prejudice to any other rights that the carrier may have against the shipper,
controlling party or consignee, if the goods have remained undelivered, the carrier may, at the
risk and expense of the person entitled to the goods, take such action in respect of the goods

as circumstances may reasonably require, including:

(@ To store the goods at any suitable place;

(b) Tounpack the goods if they are packed in containers or vehicles, or to act otherwise in
respect of the goods, including by moving them; and

(©) Tocause the goods to be sold or destroyed in accordance with the practices or pursuant

to the law or regulations of the place where the goods are located at the time.

3. The carrier may exercise the rights under paragraph 2 of this article only after it has given
reasonable notice of the intended action under paragraph 2 of this article to the person stated
in the contract particulars as the person, if any, to be notified of the arrival of the goods at the
place of destination, and to one of the following persons in the order indicated, if known to

the carrier: the consignee, the controlling party or the shipper.

4. If the goods are sold pursuant to subparagraph 2 (c) of this article, the carrier shall hold
the proceeds of the sale for the benefit of the person entitled to the goods, subject to the
deduction of any costs incurred by the carrier and any other amounts that are due to the carrier

in connection with the carriage of those goods.

5. The carrier shall not be liable for loss of or damage to goods that occurs during the time
that they remain undelivered pursuant to this article unless the claimant proves that such loss
or damage resulted from the failure by the carrier to take steps that would have been
reasonable in the circumstances to preserve the goods and that the carrier knew or ought to
have known that the loss or damage to the goods would result from its failure to take such

steps.

Article 49

Retention of goods
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Nothing in this Convention affects a right of the carrier or a performing party that may exist
pursuant to the contract of carriage or the applicable law to retain the goods to secure the

payment of sums due.

Chapter 10
Rights of the controlling party

Avrticle 50

Exercise and extent of right of control

1. The right of control may be exercised only by the controlling party and is limited to:

(@ The right to give or modify instructions in respect of the goods that do not constitute a

variation of the contract of carriage;

(b) The right to obtain delivery of the goods at a scheduled port of call or, in respect of inland

carriage, any place en route; and

(c) The right to replace the consignee by any other person including the controlling party.

2. The right of control exists during the entire period of responsibility of the carrier, as

provided in article 12, and ceases when that period expires.

Article 51

Identity of the controlling party and transfer of the right of control

1. Exceptin the cases referred to in paragraphs 2, 3 and 4 of this article:

(@ The shipper is the controlling party unless the shipper, when the contract of carriage is
concluded, designates the consignee, the documentary shipper or another person as the

controlling party;

(b The controlling party is entitled to transfer the right of control to another person. The
transfer becomes effective with respect to the carrier upon its notification of the transfer by

the transferor, and the transferee becomes the controlling party; and
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(©) The controlling party shall properly identify itself when it exercises the right of control.

2. When a non-negotiable transport document has been issued that indicates that it shall

be surrendered in order to obtain delivery of the goods:

(@ The shipper is the controlling party and may transfer the right of control to the consignee
named in the transport document by transferring the document to that person without
endorsement. If more than one original of the document was issued, all originals shall be
transferred in order to effect a transfer of the right of control; and

() In order to exercise its right of control, the controlling party shall produce the document
and properly identify itself. If more than one original of the document was issued, all originals

shall be produced, failing which the right of control cannot be exercised.

3. When a negotiable transport document is issued:

(@ The holder or, if more than one original of the negotiable transport document is issued,
the holder of all originals is the controlling party;

(b The holder may transfer the right of control by transferring the negotiable transport
document to another person in accordance with article 57. If more than one original of that
document was issued, all originals shall be transferred to that person in order to effect a
transfer of the right of control; and

(©) In order to exercise the right of control, the holder shall produce the negotiable transport
document to the carrier, and if the holder is one of the per- sons referred to in article 1,
subparagraph 10 (a) (i), the holder shall properly identify itself. If more than one original of
the document was issued, all originals shall be produced, failing which the right of control

cannot be exercised.

4. When a negotiable electronic transport record is issued:

(@ The holder is the controlling party;

(b The holder may transfer the right of control to another person by transferring the
negotiable electronic transport record in accordance with the procedures referred to in article
9, paragraph 1; and

() In order to exercise the right of control, the holder shall demonstrate, in accordance with

the procedures referred to in article 9, paragraph 1, that it is the holder.
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Article 52

Carrier’s execution of instructions

1. Subject to paragraphs 2 and 3 of this article, the carrier shall execute the instructions

referred to in article 50 if:

(@) The person giving such instructions is entitled to exercise the right of control;

(b) The instructions can reasonably be executed according to their terms at the moment

that they reach the carrier; and

(©) The instructions will not interfere with the normal operations of the carrier, including its

delivery practices.

2. In any event, the controlling party shall reimburse the carrier for any reasonable
additional expense that the carrier may incur and shall indemnify the carrier against loss or
damage that the carrier may suffer as a result of diligently executing any instruction pursuant
to this article, including compensation that the carrier may become liable to pay for loss of or

damage to other goods being carried.

3. The carrier is entitled to obtain security from the controlling party for the amount of
additional expense, loss or damage that the carrier reasonably expects will arise in
connection with the execution of an instruction pursuant to this article. The carrier may refuse

to carry out the instructions if no such security is provided.

4. The carrier’s liability for loss of or damage to the goods or for delay in delivery resulting
from its failure to comply with the instructions of the control- ling party in breach of its obligation
pursuant to paragraph 1 of this article shall be subject to articles 17 to 23, and the amount of

the compensation payable by the carrier shall be subject to articles 59 to 61.

Article 53

Deemed delivery
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Goods that are delivered pursuant to an instruction in accordance with article 52, paragraph 1,
are deemed to be delivered at the place of destination, and the provisions of chapter 9 relating

to such delivery apply to such goods.

Article 54

Variations to the contract of carriage

1. The controlling party is the only person that may agree with the carrier to variations to the

contract of carriage other than those referred to in article 50, subparagraphs 1 (b) and (c).

2. Variations to the contract of carriage, including those referred to in article 50, subparagraphs
1 (b) and (c), shall be stated in a negotiable transport document or in a non-negotiable
transport document that requires surrender, or incorporated in a negotiable electronic
transport record, or, upon the request of the controlling party, shall be stated in a non-
negotiable transport document or incorporated in a non-negotiable electronic transport record.

If so stated or incorporated, such variations shall be signed in accordance with article 38.

Article 55

Providing additional information, instructions or documents to carrier

1. The controlling party, on request of the carrier or a performing party, shall provide in a timely
manner information, instructions or documents relating to the goods not yet provided by the
shipper and not otherwise reasonably available to the carrier that the carrier may reasonably
need to perform its obligations under the contract of carriage.

2. Ifthe carrier, after reasonable effort, is unable to locate the controlling party or the controlling
party is unable to provide adequate information, instructions or documents to the carrier, the
shipper shall provide them. If the carrier, after reasonable effort, is unable to locate the

shipper, the documentary shipper shall provide such information, instructions or documents.

Article 56

Variation by agreement

The parties to the contract of carriage may vary the effect of articles 50, subparagraphs 1 (b)
and (c), 50, paragraph 2, and 52. The parties may also restrict or exclude the transferability

of the right of control referred to in article 51, subparagraph 1 (b).
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Chapter 11

Transfer of rights

Article 57

When a negotiable transport document or negotiable electronic transport record is issued

1. When a negotiable transport document is issued, the holder may transfer the rights

incorporated in the document by transferring it to another person:

(a) Duly endorsed either to such other person or in blank, if an order document; or
(b) Without endorsement, if: (i) a bearer document or a blank endorsed document; or (ii) a
document made out to the order of a named person and the transfer is between the first

holder and the named person.

2. When a negotiable electronic transport record is issued, its holder may transfer the rights
incorporated in it, whether it be made out to order or to  the order of a named person, by
transferring the electronic transport record in accordance with the procedures referred to in

article 9, paragraph 1.

Article 58
Liability of holder

1. Without prejudice to article 55, a holder that is not the shipper and that does not exercise
any right under the contract of carriage does not assume any liability under the contract of

carriage solely by reason of being a holder.

2. A holder that is not the shipper and that exercises any right under the con- tract of
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carriage assumes any liabilities imposed on it under the contract ofcarriage to the extent that
such liabilities are incorporated in or ascertainable from the negotiable transport document or

the negotiable electronic transport record.

3. For the purposes of paragraphs 1 and 2 of this article, a holder that is not the shipper

does not exercise any right under the contract of carriage solely because:

(@ It agrees with the carrier, pursuant to article 10, to replace a negotiable transport
document by a negotiable electronic transport record or to replace a negotiable electronic
transport record by a negotiable transport document; or

(b) It transfers its rights pursuant to article 57.

Chapter 12
Limits of liability

Article 59
Limits of liability

1. Subject to articles 60 and 61, paragraph 1, the carrier’s liability for breaches of its
obligations under this Convention is limited to 875 units of account per package or other
shipping unit, or 3 units of account per kilogram of the gross weight of the goods that are the
subject of the claim or dispute, whichever amount is the higher, except when the value of the
goods has been declared by the shipper and included in the contract particulars, or when a
higher amount than the amount of limitation of liability set out in this article has been agreed

upon between the carrier and the shipper.

2. When goods are carried in or on a container, pallet or similar article of transport used to
consolidate goods, or in or on a vehicle, the packages or ship- ping units enumerated in the
contract particulars as packed in or on such article of transport or vehicle are deemed
packages or shipping units. If not so enumerated, the goods in or on such article of transport

or vehicle are deemed one shipping unit.

3. The unit of account referred to in this article is the Special Drawing Right as defined by
the International Monetary Fund. The amounts referred to in this article are to be converted

into the national currency of a State according to the value of such currency at the date of
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judgement or award or the date agreed upon by the parties. The value of a national currency,
in terms of the Special Drawing Right, of a Contracting State that is a member of the
International Monetary Fund is to be calculated in accordance with the method of valuation
applied by the International Monetary Fund in effect at the date in question for its operations
and transactions. The value of a national currency, in terms of the Special Drawing Right, of
a Contracting State that is not a member of the International Monetary Fund is to be

calculated in a manner to be determined by that State.

Article 60

Limits of liability for loss caused by delay

Subiject to article 61, paragraph 2, compensation for loss of or damage to the goods due to
delay shall be calculated in accordance with article 22 and liability for economic loss due to
delay is limited to an amount equivalent to two and one-half times the freight payable on the
goods delayed. The total amount payable pursuant to this article and article 59, paragraph 1,
may not exceed the limit that would be established pursuant to article 59, paragraph 1, in

respect of the total loss of the goods concerned.

Article 61

Loss of the benefit of limitation of liability

1. Neither the carrier nor any of the persons referred to in article 18 is entitled to the benefit
of the limitation of liability as provided in article 59, or as provided in the contract of carriage, if
the claimant proves that the loss resulting from the breach of the carrier’s obligation under
this Convention was attributable to a personal act or omission of the person claiming a right
to limit done with the intent to cause such loss or recklessly and with knowledge that such

loss would probably result.

2. Neither the carrier nor any of the persons mentioned in article 18 is entitled to the benefit
of the limitation of liability as provided in article 60 if the claim- ant proves that the delay in
delivery resulted from a personal act or omission of the person claiming a right to limit done
with the intent to cause the loss due to delay or recklessly and with knowledge that such loss

would probably result.
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Chapter 13

Time for suit

Article 62

Period of time for suit

1. No judicial or arbitral proceedings in respect of claims or disputes arising from a breach
of an obligation under this Convention may be instituted after the expiration of a period of two

years.

2. The period referred to in paragraph 1 of this article commences on the day on which the
carrier has delivered the goods or, in cases in which no goods have been delivered or only
part of the goods have been delivered, on the last day on which the goods should have been

delivered. The day on which the period commences is not included in the period.

3. Notwithstanding the expiration of the period set out in paragraph 1 of this article, one
party may rely on its claim as a defence or for the purpose of set-off against a claim asserted

by the other party.

Article 63

Extension of time for suit

The period provided in article 62 shall not be subject to suspension or interruption, but the
person against which a claim is made may at any time during the running of the period extend
that period by a declaration to the claimant. This period may be further extended by another

declaration or declarations.

Article 64

Action for indemnity
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An action for indemnity by a person held liable may be instituted after the expiration of the
period provided in article 62 if the indemnity action is instituted within the later of:

(@ The time allowed by the applicable law in the jurisdiction where proceedings are
instituted; or

(b) Ninety days commencing from the day when the person instituting the action for
indemnity has either settled the claim or been served with process in the action against itself,

whichever is earlier.

Article 65

Actions against the person identified as the carrier

An action against the bareboat charterer or the person identified as the carrier pursuant to
article 37, paragraph 2, may be instituted after the expiration of the period provided in article
62 if the action is instituted within the later of:

@ The time allowed by the applicable law in the jurisdiction where proceedings are
instituted; or

(b) Ninety days commencing from the day when the carrier has been identified, or the
registered owner or bareboat charterer has rebutted the presumption that it is the carrier,

pursuant to article 37, paragraph 2.

Chapter 14

Jurisdiction

Article 66

Actions against the carrier

Unless the contract of carriage contains an exclusive choice of court agree- ment that
complies with article 67 or 72, the plaintiff has the right to institute judicial proceedings under

this Convention against the carrier:

(@ In a competent court within the jurisdiction of which is situated one of the following
places:

() The domicile of the carrier;

(i) The place of receipt agreed in the contract of carriage;

(i) The place of delivery agreed in the contract of carriage; or
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(iv) The port where the goods are initially loaded on a ship or the port where the goods are
finally discharged from a ship; or

(b) In a competent court or courts designated by an agreement between the shipper and the
carrier for the purpose of deciding claims against the carrier that may arise under this

Convention.

Article 67

Choice of court agreements

1. The jurisdiction of a court chosen in accordance with article 66, subpara- graph (b), is
exclusive for disputes between the parties to the contract only if the parties so agree and the

agreement conferring jurisdiction:

(@) Is contained in a volume contract that clearly states the names and addresses of the
parties and either (i) is individually negotiated or (ii) contains a prominent statement that there
is an exclusive choice of court agreement and specifies the sections of the volume contract
containing that agreement; and

(b) Clearly designates the courts of one Contracting State or one or more specific courts of

one Contracting State.

2. Apersonthatis not a party to the volume contract is bound by an exclusive choice of court

agreement concluded in accordance with paragraph 1 of this article only if:

(@ The court is in one of the places designated in article 66, subparagraph (a);

(b) That agreement is contained in the transport document or electronic transport record;
(c) That person is given timely and adequate notice of the court where the action shall be
brought and that the jurisdiction of that court is exclusive; and

(d) The law of the court seized recognizes that that person may be bound by the exclusive

choice of court agreement.

Article 68

Actions against the maritime performing party

The plaintiff has the right to institute judicial proceedings under this Convention against the
maritime performing party in a competent court within the jurisdiction of which is situated one

of the following places:
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(@) The domicile of the maritime performing party; or
(b) The port where the goods are received by the maritime performing party, the port where
the goods are delivered by the maritime performing party or the port in which the maritime

performing party performs its activities with respect to the goods.

Article 69

No additional bases of jurisdiction

Subject to articles 71 and 72, no judicial proceedings under this Convention against the
carrier or a maritime performing party may be instituted in a court not designated pursuant to
article 66 or 68.

Article 70

Arrest and provisional or protective measures

Nothing in this Convention affects jurisdiction with regard to provisional or protective
measures, including arrest. A court in a State in which a provisional or protective measure

was taken does not have jurisdiction to determine the case upon its merits unless:

(&) The requirements of this chapter are fulfilled; or

(b) An international convention that applies in that State so provides.

Article 71

Consolidation and removal of actions

1. Except when there is an exclusive choice of court agreement that is binding pursuant to
article 67 or 72, if a single action is brought against both the car- rier and the maritime
performing party arising out of a single occurrence, the action may be instituted only in a
court designated pursuant to both article 66 and article 68. If there is no such court, such
action may be instituted in a court designated pursuant to article 68, subparagraph (b), if

there is such a court.

2. Except when there is an exclusive choice of court agreement that is binding pursuant to

article 67 or 72, a carrier or a maritime performing party that institutes an action seeking a
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declaration of non-liability or any other action that would deprive a person of its right to select
the forum pursuant to article 66 or 68 shall, at the request of the defendant, withdraw that
action once the defendant has chosen a court designated pursuant to article 66 or 68,

whichever is applicable, where the action may be recommenced.

Article 72
Agreement after a dispute has arisen and jurisdiction when the defendant has entered an

appearance

1. After a dispute has arisen, the parties to the dispute may agree to resolve it in any

competent court.

2. A competent court before which a defendant appears, without contesting jurisdiction in

accordance with the rules of that court, has jurisdiction.

Article 73

Recognition and enforcement

1. A decision made in one Contracting State by a court having jurisdiction under this
Convention shall be recognized and enforced in another Contracting State in accordance with
the law of such latter Contracting State when both States have made a declaration in
accordance with article 74.

2. A court may refuse recognition and enforcement based on the grounds for the refusal of
recognition and enforcement available pursuant to its law.

3. This chapter shall not affect the application of the rules of a regional economic integration
organization that is a party to this Convention, as concerns the recognition or enforcement of
judgments as between member States of the regional economic integration organization,

whether adopted before or after this Convention.

Article 74
Application of chapter 14

The provisions of this chapter shall bind only Contracting States that declare in accordance

with article 91 that they will be bound by them.
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Chapter 15

Arbitration

Article 75

Arbitration agreements

1. Subject to this chapter, parties may agree that any dispute that may arise relating to the

carriage of goods under this Convention shall be referred to arbitration.

2. The arbitration proceedings shall, at the option of the person asserting a claim against the
carrier, take place at:

(@ Any place designated for that purpose in the arbitration agreement; or

(b) Any other place situated in a State where any of the following places is located:

() The domicile of the carrier;

(i) The place of receipt agreed in the contract of carriage;

(i) The place of delivery agreed in the contract of carriage; or

(iv) The port where the goods are initially loaded on a ship or the port where the goods are

finally discharged from a ship.

3. The designation of the place of arbitration in the agreement is binding for disputes
between the parties to the agreement if the agreement is contained in a volume contract that

clearly states the names and addresses of the parties and either:

(a) Isindividually negotiated; or
(b) Contains a prominent statement that there is an arbitration agreement and specifies the

sections of the volume contract containing the arbitration agreement.

4. When an arbitration agreement has been concluded in accordance with paragraph 3 of
this article, a person that is not a party to the volume contract is bound by the designation of

the place of arbitration in that agreement only if:

(@ The place of arbitration designated in the agreement is situated in one of the places
referred to in subparagraph 2 (b) of this article;

(b) The agreement is contained in the transport document or electronic transport record;
() The person to be bound is given timely and adequate notice of the place of arbitration;

and
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(d) Applicable law permits that person to be bound by the arbitration agreement.

5. The provisions of paragraphs 1, 2, 3 and 4 of this article are deemed to be part of every
arbitration clause or agreement, and any term of such clause or agreement to the extent that

it is inconsistent therewith is void.

Article 76

Arbitration agreement in non-liner transportation

1. Nothing in this Convention affects the enforceability of an arbitration agreement in a
contract of carriage in non-liner transportation to which this Convention or the provisions of
this Convention apply by reason of:

(@) The application of article 7; or

(b) The parties’ voluntary incorporation of this Convention in a contract of carriage that would

not otherwise be subject to this Convention.

2. Notwithstanding paragraph 1 of this article, an arbitration agreement in a transport
document or electronic transport record to which this Convention applies by reason of the
application of article 7 is subject to this chapter unless such a transport document or
electronic transport record:

(a) Identifies the parties to and the date of the charter party or other contract excluded from
the application of this Convention by reason of the application of article 6; and

(b) Incorporates by specific reference the clause in the charter party or other contract that

contains the terms of the arbitration agreement.

Article 77

Agreement to arbitrate after a dispute has arisen

Notwithstanding the provisions of this chapter and chapter 14, after a dis- pute has arisen

the parties to the dispute may agree to resolve it by arbitration in any place.

Article 78
Application of chapter 15

The provisions of this chapter shall bind only Contracting States that declare in accordance

with article 91 that they will be bound by them.
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Chapter 16

Validity of contractual terms

Article 79

General provisions

1. Unless otherwise provided in this Convention, any term in a contract of carriage is void

to the extent that it;

(@) Directly or indirectly excludes or limits the obligations of the carrier or a maritime

performing party under this Convention;

(b) Directly or indirectly excludes or limits the liability of the carrier or a maritime performing

party for breach of an obligation under this Convention; or

(c) Assigns a benefit of insurance of the goods in favour of the carrier or a person referred

to in article 18.

2. Unless otherwise provided in this Convention, any term in a contract of carriage is void

to the extent that it:

(@) Directly or indirectly excludes, limits or increases the obligations under this Convention

of the shipper, consignee, controlling party, holder or documentary shipper; or

(b) Directly or indirectly excludes, limits or increases the liability of the shipper, consignee,
controlling party, holder or documentary shipper for breach of any of its obligations under this

Convention.

Avrticle 80

Special rules for volume contracts

1. Notwithstanding article 79, as between the carrier and the shipper, a volume contract to
which this Convention applies may provide for greater or lesser rights, obligations and

liabilities than those imposed by this Convention.
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2. A derogation pursuant to paragraph 1 of this article is binding only when:

(@ The volume contract contains a prominent statement that it derogates from this

Convention;

(b) The volume contract is (i) individually negotiated or (ii) prominently specifies the sections

of the volume contract containing the derogations;

(¢) The shipper is given an opportunity and notice of the opportunity to conclude a contract
of carriage on terms and conditions that comply with this Convention without any derogation

under this article; and

(d) The derogation is neither (i) incorporated by reference from another document nor (ii)

included in a contract of adhesion that is not subject to negotiation.

3. A carrier’s public schedule of prices and services, transport document, electronic
transport record or similar document is not a volume contract pursuant to paragraph 1 of this
article, but a volume contract may incorporate such documents by reference as terms of the

contract.

4. Paragraph 1 of this article does not apply to rights and obligations provided in articles 14,
subparagraphs (a) and (b), 29 and 32 or to liability arising from the breach thereof, nor does it

apply to any liability arising from an actor omission referred to in article 61.

5. The terms of the volume contract that derogate from this Convention, if the volume
contract satisfies the requirements of paragraph 2 of this article, apply between the carrier

and any person other than the shipper provided that:

(@ Such person received information that prominently states that the volume contract
derogates from this Convention and gave its express consent to be bound by such
derogations; and

(b) Such consent is not solely set forth in a carrier’s public schedule of prices and services,

transport document or electronic transport record.

6. The party claiming the benefit of the derogation bears the burden of proof that the
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conditions for derogation have been fulfilled.

Article 81

Special rules for live animals and certain other goods

Notwithstanding article 79 and without prejudice to article 80, the contract of carriage may
exclude or limit the obligations or the liability of both the carrier and a maritime performing

party if:

(@ The goods are live animals, but any such exclusion or limitation will not be effective if the
claimant proves that the loss of or damage to the goods, or delay in delivery, resulted from an
act or omission of the carrier or of a person referred to in article 18, done with the intent to
cause such loss of or damage to the goods or such loss due to delay or done recklessly and

with knowledge that such loss or damage or such loss due to delay would probably result; or

(b) The character or condition of the goods or the circumstances and terms and conditions
under which the carriage is to be performed are such as reasonably to justify a special
agreement, provided that such contract of car- riage is not related to ordinary commercial
shipments made in the ordinary course of trade and that no negotiable transport document

or negotiable electronic transport record is issued for the carriage of the goods.

Chapter 17

Matters not governed by this Convention

Article 82

International conventions governing the carriage of goods by other modes of transport

Nothing in this Convention affects the application of any of the following international
conventions in force at the time this Convention enters into force, including any future
amendment to such conventions, that regulate theliability of the carrier for loss of or damage

to the goods:

(@ Any convention governing the carriage of goods by air to the extent that such convention

according to its provisions applies to any part of the contract of carriage;
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(b Any convention governing the carriage of goods by road to the extent that such
convention according to its provisions applies to the carriage of goods that remain loaded on

a road cargo vehicle carried on board a ship;

(©) Any convention governing the carriage of goods by rail to the extent that such convention
according to its provisions applies to carriage of goods by sea as a supplement to the carriage

by rail; or

(d) Any convention governing the carriage of goods by inland water- ways to the extent that
such convention according to its provisions applies to a carriage of goods without trans-

shipment both by inland waterways and sea.

Avrticle 83

Global limitation of liability

Nothing in this Convention affects the application of any international convention or national

law regulating the global limitation of liability of vessel owners.

Article 84

General average

Nothing in this Convention affects the application of terms in the contract of carriage or

provisions of national law regarding the adjustment of general average.

Article 85
Passengers and luggage

This Convention does not apply to a contract of carriage for passengers and their luggage.

Avrticle 86

Damage caused by nuclear incident
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No liability arises under this Convention for damage caused by a nuclear incident if the

operator of a nuclear installation is liable for such damage:

@ Under the Paris Convention on Third Party Liability in the Field of Nuclear Energy of 29
July 1960 as amended by the Additional Protocol of 28 January 1964 and by the Protocols of
16 November 1982 and 12 February 2004, the Vienna Convention on Civil Liability for Nuclear
Damage of 21 May 1963 as amended by the Joint Protocol Relating to the Application of the
Vienna Convention and the Paris Convention of 21 September 1988 and as amended by the
Protocol to Amend the 1963 Vienna Convention on Civil Liability for Nuclear Damage of 12
September 1997, or the Convention on Supplementary Compensation for Nuclear Damage
of 12 September 1997, including any amendment to these conventions and any future
convention in respect of the liability of the operator of a nuclear installation for damage
caused by a nuclear incident; or

() Under national law applicable to the liability for such damage, provided that such law is
in all respects as favourable to persons that may suffer damage as either the Paris or Vienna

Conventions or the Convention on Supplementary Compensation for Nuclear Damage.

Chapter 18

Final clauses

Article 87
Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this

Convention.

Article 88

Signature, ratification, acceptance, approval or accession

1. This Convention is open for signature by all States at Rotterdam, the Netherlands, on 23

September 2009, and thereafter at the Headquarters of the United Nations in New York.

2. This Convention is subject to ratification, acceptance or approval by the signatory States.
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3. This Convention is open for accession by all States that are not signatory States as from

the date it is open for signature.

4. Instruments of ratification, acceptance, approval and accession are to be deposited with

the Secretary-General of the United Nations.

Article 89

Denunciation of other conventions

1. A State that ratifies, accepts, approves or accedes to this Convention and is a party to
the International Convention for the Unification of certain Rules of Law relating to Bills of
Lading signed at Brussels on 25 August 1924, to the Protocol to amend the International
Convention for the Unification of certain Rules of Law relating to Bills of Lading, sighed at
Brussels on 23 February 1968, or to the Protocol to amend the International Convention for
the Unification of certain Rules of Law relating to Bills of Lading as Modified by the Amending
Protocol of 23 February 1968, signed at Brussels on 21 December 1979, shall at the same
time denounce that Convention and the protocol or protocols thereto to which it is a party by
notifying the Government of Belgiumto that effect, with a declaration that the denunciation is

to take effect as from the date when this Convention enters into force in respect of that State.

2. A State that ratifies, accepts, approves or accedes to this Convention and is a party to
the United Nations Convention on the Carriage of Goods by Sea concluded at Hamburg on
31 March 1978 shall at the same time denounce that Convention by notifying the Secretary-
General of the United Nations to that effect, with a declaration that the denunciation is to take

effect as from the date when this Convention enters into force in respect of that State.

3. For the purposes of this article, ratifications, acceptances, approvals and accessions in
respect of this Convention by States parties to the instruments listed in paragraphs 1 and 2
of this article that are notified to the depositary after this Convention has entered into force are
not effective until such denunciations as may be required on the part of those States in respect
of these instruments have become effective. The depositary of this Convention shall consult
with the Government of Belgium, as the depositary of the instruments referred to in paragraph

1 of this article, so as to ensure necessary coordination in this respect.

Article 90
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Reservations

No reservation is permitted to this Convention.

Article 91

Procedure and effect of declarations

1 The declarations permitted by articles 74 and 78 may be made at any time. The initial
declarations permitted by article 92, paragraph 1, and article 93, paragraph 2, shall be made
at the time of signature, ratification, acceptance, approval or accession. No other declaration

is permitted under this Convention.

2. Declarations made at the time of signature are subject to confirmation upon ratification,

acceptance or approval.

3. Declarations and their confirmations are to be in writing and to be formally notified to the

depositary.

4. A declaration takes effect simultaneously with the entry into force of this Convention in
respect of the State concerned. However, a declaration of which the depositary receives
formal notification after such entry into force takes effect on the first day of the month following

the expiration of six months after the date of its receipt by the depositary.

5. Any State that makes a declaration under this Convention may withdraw it at any time
by a formal notification in writing addressed to the depositary. The withdrawal of a declaration,
or its modification where permitted by this Convention, takes effect on the first day of the
month following the expiration of six months after the date of the receipt of the notification by

the depositary.

Article 92

Effect in domestic territorial units

1 If a Contracting State has two or more territorial units in which different systems of law
are applicable in relation to the matters dealt with in this Convention, it may, at the time of
signature, ratification, acceptance, approval or accession, declare that this Convention is to

extend to all its territorial units or only to one or more of them, and may amend its declaration
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by submitting another declaration at any time.

2. These declarations are to be notified to the depositary and are to state expressly the

territorial units to which the Convention extends.

3. When a Contracting State has declared pursuant to this article that this Convention
extends to one or more but not all of its territorial units, a place located in a territorial unit to
which this Convention does not extend is not considered to be in a Contracting State for the

purposes of this Convention.

4. If a Contracting State makes no declaration pursuant to paragraph 1 of this article, the

Convention is to extend to all territorial units of that State.

Article 93

Participation by regional economic integration organizations

1. Aregional economic integration organization that is constituted by sovereign States and has
competence over certain matters governed by this Convention may similarly sign, ratify,
accept, approve or accede to this Convention. The regional economic integration organization
shall in that case have the rights and obligations of a Contracting State, to the extent that that
organization has competence over matters governed by this Convention. When the number of
Contracting States is relevant in this Convention, the regional economic integration
organization does not count as a Contracting State in addition to its member States which are

Contracting States.

2. The regional economic integration organization shall, at the time of signature, ratification,
acceptance, approval or accession, make a declaration to the depositary specifying the
matters governed by this Convention in respect of which competence has been transferred
to that organization by its member States. The regional economic integration organization
shall promptly notify the depositary of any changes to the distribution of competence,

including new transfers of competence, specified in the declaration pursuant to this paragraph.
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3. Any reference to a “Contracting State” or “Contracting States” in this Convention applies

equally to a regional economic integration organization when the context so requires.

Article 94

Entry into force

1. This Convention enters into force on the first day of the month following the expiration of
one year after the date of deposit of the twentieth instrument of ratification, acceptance,

approval or accession.

2. For each State that becomes a Contracting State to this Convention after the date of the
deposit of the twentieth instrument of ratification, acceptance, approval or accession, this
Convention enters into force on the first day of the month following the expiration of one year

after the deposit of the appropriate instrument on behalf of that State.

3. Each Contracting State shall apply this Convention to contracts of carriage concluded on

or after the date of the entry into force of this Convention in respect of that State.

Article 95

Revision and amendment

1. Atthe request of not less than one third of the Contracting States to this Convention, the
Secretary-General of the United Nations shall convene a conference of the Contracting

States for revising or amending it.

2. Any instrument of ratification, acceptance, approval or accession depos- ited after the
entry into force of an amendment to this Convention is deemedto apply to the Convention as

amended.

Article 96
Denunciation of this Convention
1. A Contracting State may denounce this Convention at any time by means of a notification

in writing addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of one

year after the notification is received by the depositary. If alonger period is specified in the
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notification, the denunciation takes effect upon the expiration of such longer period after the

notification is received by the depositary.

DONE at New York, this eleventh day of December two thousand and eight, in a single
original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally

authentic.

IN WITNESS WHERE OF the undersigned plenipotentiaries, being duly authorized by

their respective Governments, have signed this Convention.

Anexo D — Contratos de Fretamento ( Charter Parties )?&

280 Contratos da BIMCO e do GAFTA.



BIMCO

IT IS THIS DAY AGREED between chartered owner/owner (hereinafter called the "Owner") of the liquefied gas
carrier (hereinafter called the "Vessel") and (hereinafter called the "Charterer") that the transportation
herein provided for will be performed subject to the terms and conditions of this Charter Party, which includes this
Preamble and Part | and Part Il. In the event of a conflict, the provisions of Part | shall prevail over those contained in
Partl.

ASBAGASVOY

GAS TANKER
VOYAGE CHARTER PARTY
PREAMBLE
Place Date

PART I

A. Description, Presentation and Position of Vessel:
Deadweight: metric tons, Classed:
Loaded draft of Vessel on assigned summer freeboard meters in salt water.
Tank capacity in cubic meters at 100 %:
The Vessel’s description and details are stipulated in the attached Gas Form C and Q88.
Last cargo:
Presentation: Part I, Clause 18 (a) O or (b) O or (c) O (select one with tick &, if no selection is made Clause
18(a) shall apply).

Now: Expected Ready:
B. Laydays:
Commencing: Cancelling:
Cancellation: Part I, Clause 5 (b) shall apply'Ehyes (indicate with a tick &).

ok Loading Port(s):

Charterer's Option

D. Discharging Port(s):

Charterer's Option

E: Cargo:

Load Temperature: Discharge Temperature:

F. Freight Rate: per metric ton.

G. Freight Payable to: at

H. Total Laytime in Running Hours (or metric tons per hour):

l. Demurrage per day:

N Commission of % is payable by the Owner to on the actual amount of freight, deadfreight and
demurrage when and as paid.

K. The place of General Average and arbitration proceedings to be in New York/London/Singapore (select one place.
If no selection is made, New York shall apply). If Singapore is selected, select English law or Singapore law (if no
selection is made, English law shall apply).

L Pollution Insurance: The Owner warrants the Vessel has pollution insurance coverage customary for the trade
set forth in this Charter Party and for carriage of the Charterer’s cargo as well as for all other cargo carried on
the voyage and will be so maintained during the currency of this Charter Party.

M. Special Provisions:

IN WITNESS WHEREOF, the parties have caused this Charter Party, consisting of a Preamble, Parts | and I, to be
executed in duplicate as of the day and year first above written.

Witness the signature of: By:

Witness the signature of: By:

Copyright © 2020 ASBA. All rights reserved. Published by BIMCO and jointly authored by ASBA and BIMCO. No part of this BIMCO SmartCon document may be copied, reproduced or distributed in any
form without the prior written permission of ASBA. First published in 2020.
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(a)

(b)

ASBAGASVOY PART Il

WARRANTY - VOYAGE - CARGO

The Vessel, classed as specified in Part | hereof, and to be so maintained during the currency of this Charter Party,
shall, with all convenient dispatch, proceed as ordered to Loading Port(s) stated in Part I, C hereof, or so near
thereunto as she may safely get (always afloat), and being seaworthy, and having all pipes, pumps and
compressors in good working order, and being in every respect fitted for the voyage, so far as the foregoing
conditions can be attained by the exercise of due diligence, perils of the sea and any other cause of whatsoever
kind beyond the Owner's and/or Master's control excepted, shall load (always afloat) the cargo as described in
Part I, E in bulk, not exceeding what she can reasonably stow and carry over and above her bunker fuel,
consumable stores, boiler feed, culinary and drinking water, and complement and their effects (sufficient space
to be left in the tanks to provide for the expansion of the cargo), and being so loaded shall forthwith proceed
direct to the Discharging Port(s) or so near thereunto as she may safely get (always afloat), and deliver said cargo.

FREIGHT

Freight shall be at the rate stipulated in Part I, F and shall be computed on intake quantity (except deadfreight
as per Clause 3) as shown on the Inspector's Certificate of Inspection. Payment of freight shall be made by the
Charterer without discount upon delivery of cargo at destination, less any disbursements or advances made to
the Master or the Owner's agents at ports of loading and/or discharge and cost of insurance thereon. The services
of the cargo inspector shall be arranged and paid for by the Charterer who shall furnish the Owner with a copy
of the Inspector's Certificate.

DEADFREIGHT

Should the Charterer fail to supply the"cargo quantity as set out in Part I, E, the Vessel may, at the Master's
option, and shall, upon request of the Charterer, proceed on her voyage, provided that the tanks in which cargo
is loaded are sufficiently filled to put her in_seaworthy condition. In that event, however, deadfreight shall be
paid at the rate specified in Part |, F hereof on'the difference between the intake quantity and the quantity the
Vessel would have carried if she had received the quantity called for, provided always that the Vessel could have
carried that quantity.

CARGO TEMPERATURES

The Charterer shall supply, and the Vessel shall discharge, the cargesatithe temperatures as stated in Part |, E.

LAYDAYS

Laytime shall not commence before the date stipulated in Part |, B, except with the Charterer's sanction. Should
the Vessel not be ready to load by 4:00 o'clock P.M. (local time) on the cancelling date stipulated in Part |, B, the
Charterer shall have the option of cancelling this Charter Party by giving the Owner notice of such cancellation
within twenty-four (24) hours after such cancellation date; otherwise this Charter Party to remain in full force
and effect.

CANCELLATION (only to apply if stated in Part|, B)

Should the Vessel not be ready to load, or should the Owner anticipate that the Vessel will not be ready to load
on the cancelling date, the Owner shall, as soon as it is in a position to state with reasonable certainty the day
on which the Vessel should be ready, give notice thereof to the Charterer asking whether the Charterer will
exercise its option of cancelling. Within forty-eight (48) hours after receipt of the notice, the Charterer must
declare whether it wishes to exercise that option. If the Charterer does not exercise its option of cancelling, the
day after the readiness date stated in the notice shall be regarded as a new cancelling date for the purpose of
this clause.

NOTICE OF READINESS

Upon arrival at customary anchorage at each port of loading or discharge, the Master or his agent shall give the
Charterer or his agent notice in writing that the Vessel is ready to load (as per Clause 18) or discharge cargo,
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10.

berth or no berth, and laytime, as hereinafter provided, shall commence upon the expiration of six (6) hours
after receipt of such notice, or upon the Vessel's arrival in berth (i.e., finished mooring when at a sealoading or
discharging terminal and all fast when loading or discharging alongside a wharf), whichever first occurs. However,
where delay is caused to Vessel getting into berth after giving notice of readiness for any reason over which the
Charterer has no control, such delay shall not count as used laytime or time on demurrage.

HOURS FOR LOADING AND DISCHARGING

The number of running hours specified as laytime in Part I, H shall be permitted the Charterer as laytime for
loading and discharging cargo; but any delay due to the Vessel's condition or breakdown or inability of the
Vessel's facilities to load or discharge cargo within the time allowed shall not count as used laytime or time on
demurrage. If regulations of the Owner or port authorities prohibit loading or discharging of the cargo at night,
time so lost shall not count as used laytime or time on demurrage; if the Charterer, shipper or consignee prohibits
loading or discharging at night, time so lost shall count as used laytime or time on demurrage. Time consumed
by the Vessel in moving from loading or discharge port anchorage to her loading or discharge berth, discharging
ballast water or slops, will not count as used laytime or time on demurrage.

DEMURRAGE

The Charterer shall pay demurrage per running day and pro rata for a part thereof at the rate specified in Part |,
| for all time that loading and discharging and used laytime as elsewhere herein provided exceeds the allowed
laytime elsewhere herein specified. If, however, demurrage shall be incurred at ports of loading and/or discharge
by reason of fire, explosion, storm or by a strike, lockout, stoppage or restraint of labor or by breakdown of
machinery or equipment in arabout the plant of the Charterer, supplier, shipper or consignee of the cargo, the
rate of demurrage shall be reduced one-half of the amount stated in Part |, | per running day or pro rata for part
of a day for demurrage so incurred™The Charterer shall not be liable for any demurrage for delay caused by
strike, lockout, stoppage or restraintiof laber for Master, officers and crew of the Vessel or tugboat or pilots.

SAFE BERTHING - SHIFTING - LIGHTERAGE

The Vessel shall load and discharge at any safesplage”or wharf, or alongside vessels or lighters reachable on her
arrival, which shall be designated and procured by he Charterer, provided the Vessel can proceed thereto, lie
at, and depart therefrom always safely afloat. The Charterer shall have the right of shifting the Vessel at ports of
loading and/or discharge from one safe berth to another @it payment of all towage and pilotage shifting to next
berth, charges for running lines on arrival at and leaving“that*berth, additional agency charges and expense,
customs overtime and fees, and any other extra port charges ar port expenses incurred by reason of using more
than one berth. Time consumed on account of shifting shall count as used laytime or time on demurrage. Any
lighterage operations shall be at the expense, risk and peril of the Charterer. The Charterer shall ensure that
adequate fendering and hoses to the satisfaction of the Vessel’s Master are provided. Such operations to be
carried out in conformity with the provisions of the latest edition of the OCIMF/ICS Ship to Ship Transfer Guide
for Petroleum, Chemicals and Liquefied Gases but in any case lighterage operations always to be at the discretion
of the Vessel’s Master and if the Master, at any time, considers that lighterage operations are or become unsafe,
then he may order them to be discontinued. All time used in lighterage operations, whether or not they are
discontinued, shall count as laytime or time on demurrage. If the Owner is obliged to extend their existing
insurance policies to cover lighterage operations or incur any other additional cost/expense, the Charterer shall
reimburse the Owner for any additional premium or cost/expense incurred. The Charterer shall be responsible
for all costs and charges in respect of equipment needed to perform such lighterage operations, and shall obtain
any and all relevant permissions from proper authorities to perform lightering and all expenses in this connection
shall also be for the Charterer’s account. Where the agreed lighterage location is outside port limits, notice of
readiness may be tendered at such location.

PUMPING IN AND QUT

The cargo shall be pumped into the Vessel at the expense, risk and peril of the Charterer, and shall be pumped
out of the Vessel at the expense of the Vessel, but at the risk and peril of the Vessel only so far as the Vessel's
permanent hose connections, where delivery of the cargo shall be taken by the Charterer or its consignee. The
Vessel shall supply her pumps and the necessary power for discharging in all ports, as well as necessary hands.
All overtime of officers and crew incurred in loading and/or discharging shall be for account of the Vessel.
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11.

12.

13,

14,

(a)

(b)

15.

16.

HOSES

Hoses for loading and discharging shall be furnished by the Charterer and shall be connected and disconnected
by the Charterer, or, at the option of the Owner, by the Owner at the Charterer's risk and expense. Laytime or
time on demurrage shall continue until the hoses have been disconnected.

DUES - TAXES - WHARFAGE

The Charterer shall pay all taxes, dues and other charges on the cargo, including but not limited to Customs
overtime on the cargo. The Charterer shall also pay all taxes on freight at loading or discharging ports and any
unusual taxes, assessments and governmental charges which are not presently in effect but which may be
imposed in the future on the Vessel or freight. The Owner shall pay all dues and other charges on the Vessel
(whether or not such dues or charges are assessed on the basis of quantity of cargo). The Vessel shall be free of
charges for the use of any wharf, dock, place or mooring facility arranged by the Charterer for the purpose of
loading or discharging cargo; however, the Owner shall be responsible for charges for such berth when used
solely for Vessel's purposes, such as awaiting the Owner's orders, tank cleaning, repairs, etc. before, during or
after loading or discharging.

CARGO DESCRIPTION AND VESSEL COMPLIANCE

The Owner warrants that it is familiar with the characteristics of the cargo as described in Part |, E, its handling
and safety requirements, and that the Vessel is classified and the crew is certified for the carriage of same and is
in compliance with all international, national and local laws, rules and regulations applicable to the carriage of
the cargo and the voyage set fafth in Part |. This includes, but is not limited to, the Codes issued by the
International Maritime Organization {IMO) as in force at the time of this Charter Party and as such Codes may be
applicable to the cargo described in*Part |, E and the voyage performed under this Charter Party. Upon the
Owner’s request, the Charterer will_supply the Owner with the Safety Data Sheet and/or other relevant cargo
specifications.

ICE

In case port of loading or discharge should be.hageessible owing to ice, the Vessel shall direct her course
according to Master's judgment, notifying the Charterer, shipper or consignee, who is bound to provide orders
for another port, which is free from ice and where there arefacilities for the loading or reception of the cargo in
bulk. The whole of the time occupied from the time the Vessel is diverted by reason of the ice until her arrival at
an ice-free port of loading or discharge, as the case may be, shall be paid for by the Charterer at the demurrage
rate stipulated in Part |, I. The Charterer shall pay for additional®bunkers consumed at replacement cost and for
any additional port costs incurred.

If on account of ice the Master considers it dangerous to enter or remain at any loading or discharging place for
fear of the Vessel being frozen in or damaged, the Master shall communicate with the Charterer, shipper or
consignee of the cargo, who shall provide orders to proceed to another port as per Clause 14(a) where there is
no danger of ice and where there are the necessary facilities for the loading or reception of the cargo in bulk, or
to remain at the original port at their risk, and in either case the Charterer to pay for the time that the Vessel
may be delayed, at the demurrage rate stipulated in Part |, I.

SEGREGATION

Ifthe cargoes under this Charter Party consist of more than one grade, or if the Owner is allowed by the Charterer
to carry other cargo for own or other accounts on this voyage, all grades of cargo shall be at all times kept fully
segregated by tanks, pumps, lines and compressors, always within the Vessel's natural segregation,

GENERAL CARGO

The Charterer shall not be permitted to ship any packaged goods or non-liquefied bulk cargo of any description;
the cargo the Vessel is to load under this Charter Party is to consist only of liquefied gas cargo in bulk as specified
inPart |, E.
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17.

18.
(a)

(b)

19.

20.
(a)

(b)

QUARANTINE

Should the Charterer send the Vessel to any port or place where a quarantine exists, any delay thereby caused
to the Vessel shall count as used laytime; but should the quarantine not be declared until the Vessel is on passage
to such port, the Charterer shall not be liable for any resulting delay.

PRESENTATION

The Owner shall present the Vessel's cargo tanks and associated systems at loading port(s) under vapours/heel
of last cargo as specified in Part I, A cooled down as per terminal regulations and ready to load the Charterer’s
nominated cargo. Upon Charterer’s request the Owner shall promptly provide the Charterer with the Vessel's
existing cargo tank split and tank preparation schedule. The Charterer shall, in a timely fashion, advise the cargo
split in order to allow the Vessel to prepare the cargo tanks accordingly; or

The Vessel shall present at loading port(s) with all cargo tanks and associated systems liquid free under vapours
of last cargo as specified in Part |, A ready to load the Charterer’s nominated cargo; or

[Other, as agreed].

GENERAL EXCEPTIONS CLAUSE

The Vessel, her Master and the Owner shall not, unless otherwise in this Charter Party expressly provided, be
responsible for any loss or damage, or delay or failure in performing hereunder, arising or resulting from:- any
act, neglect, default or barratry of the Master, pilots, mariners or other servants of the Owner in the navigation
or management of the Vessel; firepunless caused by the personal design or neglect of the Owner; collision,
stranding or peril, danger or accident of the sea or other navigable waters; saving or attempting to save life or
property; wastage in weight or'bulk, emany other loss or damage arising from inherent defect, quality or vice of
the cargo; any act or omission of the Charterer or the owner, shipper or consignee of the cargo, their agents or
representatives; explosion, bursting of’boilérs, breakage of shafts, or any latent defect in hull, equipment or
machinery; unseaworthiness of the Vessel unless caused by want of due diligence on the part of the Owner to
make the Vessel seaworthy or to have her preperly manned, equipped and supplied; or from any other cause of
whatsoever kind arising without the actual fatlt“orgrivity of the Owner. And neither the Vessel nor Master or
the Owner, nor the Charterer, shall, unless otherwisé'in this Charter Party expressly provided, be responsible for
any loss or damage or delay or failure in performing hereunder, arising or resulting from:- Act of God; act of war;
perils of the seas; act of public enemies, pirates or assailingthieves; arrest or restraint of princes, rulers or people;
or seizure under legal process provided bond is promptly=fupaished to release the Vessel or cargo; strike or

lockout or stoppage or restraint of labor from whatever cause, either partial or general; or riot or civil commotion.

ISSUANCE AND TERMS OF BILLS OF LADING

The Master shall, upon request, sign Bills of Lading in such form as may be agreed for all cargo shipped but
without prejudice to the rights of the Owner and the Charterer under the terms of this Charter Party. The Master
shall not be required to sign Bills of Lading for any port which the Vessel cannot enter, remain at and leave in
safety and always afloat nor for any blockaded port.

The carriage of cargo under this Charter Party and under all Bills of Lading issued for the cargo shall be subject
to the statutory provisions and other terms including but not limited to those terms set forth or specified in sub-
paragraphs (i) through (vii) of this clause and such terms shall be incorporated verbatim or he deemed
incorporated by the reference in any such Bill of Lading. In such sub-paragraphs and in any Act referred to therein,
the word "carrier" shall include the Owner and the Chartered Owner of the Vessel.

(i) CLAUSE PARAMOUNT

This Bill of Lading shall have effect subject to the provisions of the Hague Rules as contained in the International
Convention for the Unification of Certain Rules Relating to Bills of Lading at Brussels dated 25 August 1924 as
enacted in the country of shipment unless the shipment is to or from the United States in which case it shall have
effect subject to the U.S. Carriage of Goods by Sea Act, approved 16 April 1936 and any amendments thereto. In
trades where the International Brussels Convention 1924 as amended by the Protocol signed at Brussels on 23
February 1968 (also referred to as the Hague-Visby Rules) apply compulsorily, the provisions of the respective
legislation shall be considered incorporated in this Bill of Lading. The applicable Convention, Act, ordinance or
legislation (hereinafter called the "Act") shall be deemed to be incorporated herein and nothing herein contained
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shall be deemed a surrender by the Owner of any of its rights or immunities or an increase of any of its
responsibilities or liabilities under the Act. If any term of this Bill of Lading be repugnant to the Act to any extent,
such term shall be void to the extent but no further.

(if) NEW JASON CLAUSE

In the event of accident, danger, damage or disaster before or after the commencement of the voyage, resulting
from any cause whatsoever, whether due to negligence or not, for which, or for the consequence of which, the
carrier is not responsible, by statute, contract or otherwise, the goods, shippers, consignees or owners of the
goods shall contribute with the carrier in General Average to the payment of any sacrifices, losses or expenses
of a General Average nature that may be made or incurred and shall pay salvage and special charges incurred in
respect of the goods. If a salving ship is owned or operated by the carrier, salvage shall be paid for as fully as if
the said salving ship or ships belonged to strangers. Such deposit as the carrier or his agents may deem sufficient
to cover the estimated contribution of the goods and any salvage and special charges thereon shall, if required,
be made by the goods, shippers, consignees or owners of the goods to the carrier before delivery.

(iii) GENERAL AVERAGE

General Average shall be adjusted, stated and settled according to York/Antwerp Rules 2016 and, as to matters
not provided for by those rules, according to the laws and usages at the port of New York, at the port of London
or at the port of Singapore, whichever place is specified in Part |, K of this Charter Party. If a General Average
statement is required, it shall be prepared at such port or place in the United States, the United Kingdom or
Singapore, whichever country is specified in Part |, K of this Charter Party, as may be selected by the carrier,
unless otherwise mutually agreed, by an Adjuster appointed by the carrier and approved by the Charterer. Such
Adjuster shall attend to the settlement and the collection of the General Average, subject to customary charges.
General Average Agreements and/or security shall be furnished by the carrier and/or Charterer, and/or carrier
and/or Consignee of cargo, if requested./Any cash deposit being made as security to pay General Average and/or
salvage shall be remitted to the Average Atljuster and shall be held by him at his risk in a special account in a duly
authorized and licensed bank at the placeswhére the General Average statement is prepared.

(iv) BOTH TO BLAME

If the Vessel comes into collision with another ship as=a, result of the negligence of the other ship and any act,
neglect or default of the Master, mariner, pilot @r the servants of the carrier in the navigation or in the
management of the Vessel, the owners of the cargo carried.hereunder shall indemnify the carrier against all loss
or liability to the other or non-carrying ship or her owners.in so far as such loss or liability represents loss of, or
damage to, or any claim whatsoever of the owners of said cargo, paid or payable by the other or recovered by
the other or non-carrying ship or her owners as part of their claims@gainst the carrying ship or the carrier. The
foregoing provisions shall also apply where the owners, operatofs or.those in charge of any ships or objects other
than, or in addition to, the colliding ships or object are at fault in respect.ofa collision or contact.

(v) LIMITATION OF LIABILITY

Any provision of this Charter Party to the contrary notwithstanding, the carrier shall have the benefit of all
limitations of, and exemptions from, liability accorded to the owner or chartered owner of vessels by any statute
or rule of law for the time being in force.

(vi) WAR RISKS

(a) If any port of loading or of discharge named in this Charter Party or to which the Vessel may properly be
ordered pursuant to the terms of the Bills of Lading be blockaded, or

(b) If owing to any war, hostilities, warlike operations, civil war, civil commotions, revolutions or the operation
of international law (a) entry to any such port of loading or of discharge or the loading or discharge of
cargo at any such port be considered by the Master or the carrier in his or their discretion dangerous or
prohibited or (b) it be considered by the Master or the carrier in his or their discretion dangerous or
impossible for the Vessel to reach any such port of loading or discharge — the Charterer shall have the
right to order the cargo or such part of it as may be affected to be loaded or discharged at any other safe
port of loading or of discharge within the range of loading or discharging ports respectively established
under the provisions of the Charter Party (provided such other port is not blockaded or that entry thereto
or loading or discharge of cargo thereat is not in the Master's or the carrier's discretion dangerous or
prohibited). If in respect of a port of discharge no orders be received from the Charterer within 48 hours
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(c)

(d)

after they or their agents have received from the carrier a request for the nomination of a substitute port,
the carrier shall then be at liberty to discharge the cargo at any safe port which they or the Master may
in their or his discretion decide on (whether within the range of discharging ports established under the
provisions of the Charter Party or not) and such discharge shall be deemed to be due fulfillment of the
contract or contracts of affreightment so far as cargo so discharged is concerned. In the event of the cargo
being loaded or discharged at any such other port within the respective range of loading or discharging
ports established under the provisions of the Charter Party, the Charter Party shall be read in respect of
freight and all other conditions whatsoever as if the voyage performed were that originally designated. In
the event, however, that the Vessel discharges the cargo at a port outside the range of discharging ports
established under the provisions of the Charter Party, freight shall be paid as for the voyage originally
designated and all extra expenses involved in reaching the actual port of discharge and or discharging the
cargo thereat shall be paid by the Charterer or cargo owners. In the latter event the carrier shall have a
lien on the cargo for all such extra expenses.

(c) The Vessel shall have liberty to comply with any directions or recommendations as to departure, arrival,
routes, ports of call, stoppages, destinations, zones, waters, delivery or in any otherwise whatsoever given
by the government of the nations under whose flag the Vessel sails or any other government or local
authority including any de facto government or local authority or by any person or body acting or
purporting to act as or with the authority of any such government or authority or by any committee or
person having under the terms of the war risks insurance on the Vessel the right to give any such directions
or recommendations. If by reason of or in compliance with any such directions or recommendations,
anything is done or is not done such shall not be deemed a deviation.

If by reason of or in compliance with any such direction or recommendation the Vessel does not proceed
to the port or ports of discharge originally designated or to which she may have been ordered pursuant
to the terms of the Bills of Lading, the Vessel may proceed to any safe port of discharge which the Master
or the carrier in his or their discretion, may decide on and there discharge the cargo. Such discharge shall
be deemed to be due fulfillment_of the contract or contracts of affreightment and the carrier shall be
entitled to freight as if discharge has'beer-effected at the port or ports originally designated or to which
the Vessel may have been ordered pursuanttothe terms of the Bills of Lading. All extra expenses involved
in reaching and discharging the cargo at afy sueh other port of discharge shall be paid by the Charterer
and/or cargo owners and the carrier shall have adien on the cargo for freight and all such expenses.

(vii) DEVIATION CLAUSE

The Vessel shall have liberty to call at any ports in any order, t@ sail with or without pilots, to tow or to be towed,
to go to the assistance of vessels in distress, to deviate for the"purpose of saving life or property or of landing
any ill or injured person on bhoard, and to call for fuel at any port or.ports in or out of the regular course of the
voyage. Any salvage shall be for the sole benefit of the carrier.

HALF OF ONE PER CENT CARGO LOSS

The Vessel, her Master and Owner shall not be responsible for any loss or shortage whatsoever resulting from
incondensable matter (providing such incondensables are not due to failure of the Vessel/Vessel's equipment),
nor for any other loss or shortage, except to the extent that such loss or shortage (i) exceeds half of one per cent
(0.5%) of the aggregated quantities stated in the Bill of Lading for each grade and (ii) does not fall within the
exception clauses of this Charter Party. For the purposes of this clause, losses and shortages shall be computed
according to intake and outturn quantities based upon Vessel's gauges verified by an independent inspector at
the Charterer’s cost, or in the event that such said inspector is not available, the Vessel’s intake and outturn
quantities shall be relied upon without further verification.

ELECTRONIC BILLS OF LADING

(i) Subject to the Owner’s agreement, bills of lading, waybills and delivery orders referred to in this Charter Party
shall be issued, signed and transmitted in electronic form with the same effect as their paper equivalent.

(i) For the purpose of subclause (i) the Owner shall subscribe to and use Electronic (Paperless) Trading Systems
as directed by the Charterer, provided such systems are approved by the International Group of P&I Clubs. Any
fees incurred in subscribing to or for using such systems shall be for the Charterer’s account.
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21,

22,

23,

24,

(iif) The Charterer agrees to hold the Owner harmless in respect of any additional liability arising from the use of
the systems referred to in subclause (ii), to the extent that such liability does not arise from the Owner’s
negligence.

LIEN

The Owner shall have an absolute lien on the cargo for all freight, deadfreight, demurrage and costs, including
attorney fees, of recovering the same, which lien shall continue after delivery of the cargo into the possession of
the Charterer, or of the holders of any Bills of Lading covering the same or of any storageman.

AGENTS

The Owner shall appoint Vessel's agents at all ports.

BREACH

Damages for breach of this Charter Party shall include all provable damages, and all costs of suit and attorney
fees incurred in any action hereunder.

ARBITRATION

Any and all differences and disputes of whatsoever nature arising out of this Charter Party shall be put to
arbitration in New York or in London or in Singapore whichever place is specified in Part I, K of this Charter Party
pursuant to United States maritime law (proceedings to be conducted in accordance with the Rules of the Society
of Maritime Arbitrators, Inc. (SMA). current at the time this Charter Party was entered into), English law
(proceedings to be conducted in'accordance with the Rules of the London Maritime Arbitrators’ Association
(LMAA) current at the time when_the, arbitration proceedings are commenced), and English/Singapore law
(proceedings to be conducted in aecordance with the Rules of the Singapore Chamber of Maritime Arbitration
(SCMA) current at the time when the arbitration proceedings are commenced), respectively, before a board of
three persons, consisting of one arbitratér tobe appointed by the Owner, one by the Charterer, and one by the
two so chosen. The decision of any two of thethre® on any point or points shall be final. Either party hereto may
call for such arbitration by service upon any officer.of the other, wherever he may be found, of a written notice
specifying the name and address of the arbitrator chosen by the first moving party and a brief description of the
disputes or differences which such party desires to putto arbitration. If the other party shall not, by notice served
upon an officer of the first moving party within twentysdays of the service of such first notice, appoint its
arbitrator to arbitrate the dispute or differences specified, thenthefirst moving party shall have the right without
further notice to appoint a second arbitrator, who shall be a disinterested person with precisely the same force
and effect as if said second arbitrator has been appointed by thesther party. Until such time as the arbitrators
finally close the hearings either party shall have the right by writtefi notice served on the arbitrators and on an
officer of the other party to specify further disputes or differencésstinider this Charter Party for hearing and
determination. Awards made in pursuance to this clause may include costs, including a reasonable allowance for
attorney's fees, and judgement may be entered upon any award made hereunder in any Court having jurisdiction
in the premises.

In cases where neither the claim nor any counter claim exceeds the sum of USD 100,000, the arbitration shall be
conducted before a sole arbitrator as follows:

If the venue is New York: in accordance with the Shortened Arbitration Procedure of the SMA current at the time
this Charter Party was entered into.

If the venue is London: in accordance with the Small Claims Procedure of the LMAA current at the time when the
arbitration proceedings are commenced.

If the venue is Singapore: in accordance with the Small Claims Procedure of the SCMA current at the time when
the arbitration proceedings are commenced.
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25. SUBLET

The Charterer shall have the right to sublet the Vessel. However, the Charterer shall always remain responsible
for the fulfillment of this Charter Party in all its terms and conditions.

26. POLLUTION CLAUSE

The Owner shall provide for standard oil pollution coverage equal to the level customarily offered by the
International Group of P&l Clubs, together with the appropriate certificates to that effect.
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BALTIME 1939

LF!E'I.FI SED 2001
NIFORM TIME CHARTER PART I

BIMCO

shipbroler

2. Place and date of Charter

3. Owmers/Place of business 4. charterers/Place of business

5. wessels Name 6. GT/NT

7. Class E. Indicated brake horse power (bhp)

9. Total tons d. w. (abt_) on summer freeboard 10. Cubic feet grain/bale capadty

11. Permanent bunkers (abt.) 12. Speed capability in knots (abt) on a consumption in tons

(abt.) of

13. Present pasition 14. Period of hire (Cl. 1)

15. Port of delivery [cl. 1) 16. Time of delivery (Cl. 1)

17. (&) Trade mits |Cl. 2)
(b} Cargo exclusions specially agreed

18 Bunkers on re-delivery [state min. and max. qguantity) (Cl.| 190 charter hire (Cl. 6)
5)

20. Hire payment [state currency, method and place of payment; also beneficiary and bank account) (Cl. 6)

21. Place or range of re-delivery (Cl. 7) 22. Cancelling date [Cl. 21)

23. Dispute resolution (state 22(A), 22(8) or 22(C}; if 22(C) |24. Brokerage commission and to whom payable (Cl. 24)
agreed Place of Arbitration must be stated) (Cl. 22)

25. MNumbers of additional clauses covering special provisions, if agreed

It is mutually agreed that this Contract shall be performed subject to the conditions contained in this Charter which shall indude
PART | as well as PART IL. In the event of a conflict of conditions, the provisions of PART I shall prevail over those of PART Il to
the extent of such conflict.

Signature |Owners)

Signature (Charterers)

cu-p-lriﬁht © 2001 BIMICI. AN riErrIs resenved. Amy urauthorised mp'png,. dupli\:uﬁ-:\n,. r:prndu:ﬁm or distribution of this BINSOD SmartCon document will
Corstitute an I'I11'|"l1;e"l1m't of BIMKCO s Dc-:l'||115I'I1‘. First published 1505 Amended 1911, 1917 1930, 1535, 1930 1974 and 3001
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BALTIME 1939 [Revisad 2001)

It is agreed betwean the party mentioned in Box 3 as Owners of the Vessel named in Box 5 of the gross/net
tonnage indicated in Box 6, dassed as stated n Box 7 and of indicated brake horse power (bhp) as stated in Box
B, carrying about the number of tons deadweight indicated in Box 9 on summer freeboard inclusive of bunkers,
stores and provisions, having as per builder’s plan a cubic-feet grain/bale capacity as stated in Box 10, exclusive
of permanent bunkers, which contain about the number of tons stated in Box 11, and fully loaded capable of
steaming about the number of knots indicated in Box 12 in good weather and smooth water on a consumnption
of about the number of tons fuel o stated in Box 12, now in position as stated in Box 13 and the party mentioned
as Charterers in Box 4, as follows:

Perod/Port of Defivery/Time of Delvery

The Owners let, and the Charterers hire the Vessel for a penod of the number of calendar months indicated in
Box 14 from the time {not a Sunday or a legal Holiday unless taken over] the Vessel is defivered and placed at the
dispasal of the Charterers between & a.m. and & p.m., or between 9 2.m. and 2 p.m. if on Saturday, at the port
stated in Bow 15 in such available barth where she can safely e always afloat, as the Charterers may diredt, the
Vessel being in every way fitted for ordinary cargo service. The Vessel shall be delivered at the time indicated in
Box 16.

Trade
The Vessel shall be employed in lawful trades for the carmiage of lawful merchandise only betwesn safe ports or

places where the vessal can ie always afloat within the limits stated in Box 17. No Fve stoCk nor injurious,
inflammable or dangerous th as acids, explosives, calcum carbide, ferro silicon, naphtha, motor spirit,

tar, or any of their products) sl \Hlviﬁppad.
-
Owners’ Obligations ol

¥

&
The Cwners shalf provide and pay for all 'ﬁu;:s and Wages, for insurance of the Vessal, for all deck and
Emgine-room stores and maintamn her in 3 efficient state in hull and machinery during service. The
Owmers shall provide winchman from the oew to gperste the Vessel's cargo handling gear, unless the oew's
employment conditions o local union or pm'rregtﬂ'ﬁﬂfs prohibit this, in which case qualified shore- winchmen

shall be provided and paid for by the Charterers. F o
L :..—\’
Charterers' Obligations {H g
A

The Charterers shall provide and pay for all fuel oil, p-ultthargg:s,'pihif#es |whether compulsory or not), canal
stesrsmen, boatage, lights, eg-assistance, consular charges {except thise"Partaining to the Master, officars and
crew], canal, dock and other dues and charges, including any foreign general municipality or state taxes, also all
dock, harbour and tonnage dues at the ports of delivery and re-delivery (unless incurred throwsh cargo carried
before delivery or after re-defvery), agencies, commissions, also shall arrange and pay for loading, trimming,
stowing (including dunnage and shifting boards, excepting any already on board], unloading, weighing, tallying
and delwery of cargoes, surveys on hatches, meals supplied to officials and men in their service and all other
charges and expenses whatsoever including detention and expenses through quarantine (including cost of
fumnigation and disinfection). Al ropes, slings and special runners actually used for loading and discharging and
any spedal gear, mcluding special ropes and chains required by the custom of the port for mooring shall be for
the Charterers’ account. The Vessel shall be fitted with winches, derricks, wheels and ordinary ranners capable
of handiing lifts up to 2 tons.

Bunkers

The Charterers at port of delivery and the Owners at port of re-delivery shall take over and pay for all fuel ol
remaining in the Yessel's bunkers at current price at the respective ports. The Vessel shall be re-delivered with
not less than the number of tons and not exceading the number of tons of fuel oi in the Vessel's bunkers stated
in Box 1E.

W & 2001 BIRACD. E@mrwﬂ.ﬂﬁmmm mp'fm;. dupl.imﬁur:, mpmu:ﬁmwubhhrﬁmuﬁ:mmm
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BALTIME 1530 [Revised 2001]

Hire

The Charterers shall pay as hire the rate stated in Box 19 par 30 days, commenang in acoordance with Clause 1
until her re-defivery to the Owners.

Payment of hire shall be made in cash, in the currency stated in Box 20, without discount, every 30 days, n
advance, and in the manner prescribed in Box 20. In default of payment the Owners shall have the right of
withdrawing the Vessel from the service of the Charterers, without noting any protest and without interference
by any court or any other formality whatsoever and without prejudice to any claim the Owners may otherwise
have on the Charterers under the Charter.

Re-delivery

The Vessal shall be re-delvered on the expiration of the Charter m the same good order as when delivered to
the Charterers [fair wear and tear excepted) at an ice- free port in the Charterers’ option at the place or within
the range stated in Box 21, between 3 am_and 6 p.m., and 9 a.m. and 2 p.m. on Saturday, but the day of re-
delivery shall not be a Sunday or legal Holiday. The Charterers shall give the Dwners not less than ten days' notice
at which port and on about which day the vessel will be re-delivered. Should the Vessel be orderad on a voyage
Iy which the Charter period will be exceeded the Charterers shall have the use of the Vessal to enable them to
complets the voyage, provided it could be reasonably caloulated that the voysge would allow redelivery about
the time fixed for the termination of the Charter, but for any time exceeding the termination date the Charterars
shall pay the market rate i hig n the rate stipulated herein.

cargo Space (\J -

f"-.
The whole reach and burthen nfﬂh?‘gaﬁﬂ including lawful deck-capacity shall be at the Charterers' disposal,
resending proper and suffident space forhe 'I.Elssei‘s Master, officers, ocew, tackle, apparel, furniture, provisions

and stores. }
*“ P
Master * <
1‘\_’\:}

The Master shall prosecute all voyages with the utmost despatch and shall render customary assistance with the
Vessel's crow. The Master shall be under the orders of tha Chartersrs as regards employment, agency, or other
arrangements. The Charterers shall indemnify the mwlimnmqmw lizbilities arising from the
Master, officers or Agents signing Bills of Lading or other du-curmnéry' otherwise complying with such arders,

as well as from any irregularity in the Vessel's papers nrfafum'{'-élqﬁﬁngguads.me Cwiners shall not be
responsible for shortage, mixture, marks, nor for Number of piemgpﬁeﬁga,nnr for damage to or claims on
cargo caused by bad stowage or otherwise. if the Charterers have reason to be dissatisfied with the conduct of
the Master or any officer, the Owners, on recenang particulars of the complaint, promptly to investigate the
matter, and, if necessary and practicable, to make a change in the appointments.

Directions and Logs

The Charterers shall furnish the Master with all instructions and sadfing directions and the Master shall keep full
and correct logs accessible to the Charterers or their Agents.

Suspension of Hire etc.

In the event of drydocking or other necessary mezsuras to maintain the efficiency of the vessel, deficiency of
men or Owners' stores, breakdown of machinery, damage to hull or other accident, either hindering or
prexventing the working of the Vessel and continuing for more than twenty-four consecutive hours, no hire shall
be paid in respact of any time lost thereby during the period n which the vessel is unable to perform the service
immediately required. Any hire paid in advance shall be adjusted accordingly.

In the event of the Vessal being driven into port or to anchorage through stress of weather, trading to shallow
harbours or to rivers or ports with bars or suffering an accident to her carge, any detention of the Vessel and/or
expenses resulting from such detention shall be for the Charterers’ account even if such detention and/or
expenses, or the cause by reason of which either s inowmed, be due to, or be contributed to by, the negligence

tWt IS 2004 BIRACD:. AN rEh'I: reserved. Amy urauthonsed mp'pn_‘rr -ckjphmhnn, r:pmdl.tﬁm g dishribiztion of this BINSCD SmartCon
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of the Owners' servants.
Responsibility and Exemption

The Owners only shall be responsible for delay in delivery of the vessel ar for delay during the currency of the
Charter and for loss or damage to goods onboard, if such delay or loss has been caused by want of due diligence
on the part of the Owners or their Manager in making the vessel seaworthy and fitted for the voyage or any
other personal act or omission or default of the Owners or their Manager. The Owners shall not be responsible
in amy other case nor for damage or delay whatsoever and howsoever caused even if caused by the neglect or
default of their servants. The Owners shall not be liable for loss or damage arising or resulting from strikes, lodk-
outs or stoppage or restraint of labour (including the Master, officers or crew) whether partial or general. The
Charterers shall be responsible for loss or damage caused to the Vessel or to the Owners by goods being loaded
contrary to the terms of the Charter or by improper or careless bunkering or loading, stowing or discharging of
goods or any other improper or negligent act on their part or that of their servants.

Advances

The Charterers or their Agents shall advance to the Master, if required, necessary funds for ordinary
disbursements for the Vessel's account at any port charging only interest at 6 per cent. p.a., such advances shall
be deducted from hire.

Excluded Ports
The Vessel shall not be orderedto norbound to enter:

any place where fever or epidemics are prevalent or to which the Master, officers and arew by law are not bound
to follow the vessel;

any ice-bound place or any place where lightslightships, marks and buoys are or are likely to be withdrawn by
reason of ice on the vessal's arrival or where there g risk that ordinarily the vessal will not be able on account
of ice to reach the place or to get out after having.completed loading or discharging. The Vessel shall not be
obliged to force ice. If on account of ice the Master considersitdangerous to remain at the loading or discharging
place for fear of the Vessel being frozen in and/or damaged, he has liberty to sail to a convenient open place and
await the charterars’ fresh instructions. Unforeseen detention through any of above causes shall be for the
Charterers” acoount.

Loss of Vessel

Should the vessel be lost or missing, hire shall cease from the date when she was lost. If the date of loss cannot
be ascertained half hire shall be paid from the date the vessel was last reported until the cloulated date of
arrival at the destination. Any hire paid in advance shall be adjusted accordingly.

Owvertime

The vessal shall work day and night if required. The charterers shall refund the Owners their cutlays for all
overtime paid to officers and crew according to the hours and rates stated in the Vessel's articles.

Lien

The Owners shall have a lien upon all cargoes and sub-freights belonging to the Time-Charterers and any Bill of
Lading freight for all daims under this Charter, and the Charterers shall have a lien on the vessel for all moneys
paid in advance and not earned.

Salvage

All salvage and assistance to other vessels shall be for the Owners' and the Charterers' equal benefit after
deducting the Master's, officers' and crew's proportion and all legal and other expenses induding hire paid under

Cnnpllriﬁht © 2001 BIMICI. AN rEhrls resenved. Ay urauthorised mp'pns. U.Jplicuﬁm,. r:prndu:ﬁm or distribution of this EINSOD SmartCon
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the charter for time lost in the sabvage, also repairs of damage and fuel oil consumed. The Charterers shall be
bound by all measures taken by the Owners in order to secure payment of salvage and to fix its amount.

Sublat

The Charterers shall have the option of subletting the Vassal, giving due notice to the Owners, but the original
Charterers shall always remain responsible to the Owners for due performance of the Charter.

War ["Conwartime 19937}
Fior the purpose of this Clause, the words:

{i) "Crwniers” shall include the shipowners, bareboat charterers, disponent owners, managers or other operators
whio are charged with the management of the Vessel, and the Mastar; and

{ii] "war Risks™ shall include amy war (whether actual or threatened), act of war, civil war, hostilitias, revolhution,
rebellion, chil cormmotion, warlike operations, the laying of mines (whether actual or reported), acts of piracy,
acts of terrorists, acts of hostility or malicious damage, blockades (whether imposed azainst all vessals or
impased selectively against vessels of certain flags or ownership, or against certain Ccargoes or orews of otherwise
howsoever), by any parsan, body, terrorist or political group, or the Government of any state whatsoever, which,
inthe reasonable judgement of the Master and/or the Owners, may be dangerous or are likely to be or to become
dangerous to the Vessel, herta.rgn? Lrew or other persons on board the Vessel.

Lo 1-"

The Vessel, unlusﬂuewﬁherf‘en&enl\ufﬂiemsheﬁ-s:ohﬁmd,ﬂnﬂmhemﬂeredmnrremﬁredm
cmﬁmemmmm@,anfmﬁ ea of zone (whether of land or sea), or any waterway or canal, where
it appaars that the Vessel, her cargo, ot other persons on board the Vessel, in the reasonable judgement of
the Master and/or the Cwners, mwbe,drg}lﬂcehrmhe exposed to War Risks. Should the Vessel be within

any such place as aforesaid, which only lhngemus or i likely to ba or to become dangerous, after her
entry into it, she shall be at [iberty to leave’ h__.ﬂ‘ ~
r'_"\.

The vessel shall not be required to load cnnuabdnd.\lfa'gn or to pass through any blodkade, whether such
blockade be imposed on all vessals, or is imposed selecuphun any way whatsoever against vessels of certain
ﬁgxwmmp,magmmnmnmwnrmsm howsoever, or to proceed to an area where
she shall be subjact, or is likely to be subjact to a bellizerent’ {gﬁuf search and/or confiscation.

[1} Tha Ownars may effect war risks insuranca in respect of the Fﬁﬂhﬂ'ﬁ Miachinery of the vessel and their other
interests (including, but mot limited to, loss of eamings and crew and their Protection and
Indemnity Risiks}, and the premiums and,/or calls therefor shall be for their account,

i) if the Underwriters of such insurance should require payment of premiums and,/or calls because, pursuant to
the Charterers’ orders, the Vessel is within, or is due to enter and remain within, any area or areas which are
specified by such Underwriters as being subject to additional premiums because of war Risks, then such
premiums and,/or calls shall be reimbursed by the Charterers to the Owners at the same time as the next payment
of hire i due.

If the Cramers become liable under the terms of employmeant to pay to the crew any bonus or additional wages
in respact of sailing into an area which is dangergus in the manner defined by the said terms, then such bonus
or additional wages shall be reimbursed to the Owners by the Charterers at the same tima as the naxt payment
of hire is due.

The Vessel shall have liberty:

(i) te comply with all orders, directions, recommendations or advice as to departure, armival, routes, sailing in
convoy, ports of call, stoppages, destinations, discharge of cargo, delivery, or in any othar way whatsoever, which
are given by the Government of the Mation under whose flag the Vessel sails, or other Government to whose
laws the Owners are subject, or any other Governmant, body or group whatsoever acting with the power to
compal compliance with their orders or directions;

J:nﬁr'ghtﬂ 2001 BIMICD. AR rglbrszmd.kr"mummu mpﬁ"ins. duplicn'linﬂ,. r:prndl.ﬂim or distribution of this BINSOD SmartCon
mtwﬁmzminhww B.uﬂr’scnpllrriﬁﬂ.ﬁrst pubkshed 1909, Amendsd 1911, 1517, 1920, 1933, 1550 1974 and 2004

276



()

2L

(="

{B)*

PARTH
BALTIME 1939 {Revised 2001)

(i} to comply with the order, directions or recommendations of any war risks underariters who have the
authority to give the same under the terms of the war risks insurance;

[iii} to comply with the terms of any resolution of the Security Coundl of the United Nations, any directives of
the Euwropean Community, the effective orders of any other Supranational body which has the right to isue and
give the same, and with national laws aimed at enforcing the same to which the Owners are subject, and to obay
the orders and drections of those who are charged with their enforcement;

(] to divert and discharge at any other port any cargo or part thereof which may render the vessel liable to
confiscation as a contraband carmier;

[} to divert and call at any other port to change the crew or any part thereof or other persons on board the
vessel when there is reason to believe that they may be subject to internment, imprisonment or other sanctions.

Ifin accordance with their nights under the foregoing provisions of this Clause, the Owners shall refuse to proceed
to the loading or discharging ports, or any ane or more of tham, they shall immediately inform the Charterers.
Mo cargo shall be discharged at any alternative port without first giving the charterers notice of the Owners'
intention to do so and requasting them to nominate a safe port for such discharge. Failing such nomination by
the Charterers within 48 hours of the receipt of such notice and request, the Owners may discharge the cargo at
any safe port of their own choice.

If in compliance with any of the provisions of sub- clauses (b) to (g) of this Clause anything is done or not
dona, mm#ﬂtlnmbedaemgd Ei‘nmn but shall be considered as dus fulfiment of this Charter.

e
cancalling { “}h}
should the Vessel not be defivered h»,-un?.- @nem:icated in Box 22, the Charterers shall have the option of
cancelling. If the Vessel annot be dali the cancelling date, the Charterers, if required, shall declare
within 48 hours after receiving notice Wthevcancelwmll take delivery of the Vessel.

= - liﬁ
Dispute Resolution i
This Charter shall be governed by and construed in ii.l:::mnrl:ﬁny:v;:'.I ith English law and amy dispute arising out of or
in connaction with this Charter shall be referred to Mﬁndm in accordance with the Arbitration Act
1996 or any statutory modification or re-enactment ﬂmrmfswﬁﬂtemmnmwmgweeﬁmmme
provisions of this Clause. F 4

s..,_-rf-

The arbitration shafl be conducted in accordance with the London Maritime Arbitrators Assodation {LMAA)
Terms current at the time when the arbitration proceedings are commenced.

The reference shall be to three arbitrators. & party wishing to refer a dispute to arbitration shall appoint its
arbitrator and send notice of such appointment in writing to the other party requiring the other party to
agpoint its own arbitrator within 14 calendar days of that notice and stating that it will appoint its arbitrator
as sole arbitrator unless the other party appoints its own arbitrator and gives notice that it has done so within
the 14 days spedfied.  f the other party does not appoint its own arbitrator and give notice that it has done
=0 within the 14 days specified, the party referring a dispute to arbitration may, without the requirement of
any further prior notice to the other party, appoint its arbitrator as sole arbitrator and shall advise the other
party accordingly. The award of a sole arbitrator shall be binding on both parties as if he had been appointed
by agreement.

Nothing herein shall prevent the partes agresing in writing to vary these provisions to provide for the
appointment of a sole arbitrator.

In cases where neither the daim nor any counterdlaim excesds the sum of US550,000 (or such other sum as
the parties may agree] the arbitration shall be conducted in accordance with the LMAaA Small Claims
Procedure current at the time when the arbitration proceedings are commenced,

This Charter shall be governed by and construed in accordance with Title 9 of the United States Code and the

cwl:ﬁ 20041 BIRICD. m@mm:m.mummmm mpﬁn&mplinﬁmmpmﬂcﬁmwuimrﬁnnwﬁsmmw
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Maritime Law of the United States and any dispute arsing out of or in connection with this Contract shall be
referred to three persons at New York, one to be appointed by each of the parties hereto, and the third by the
two so chosen; their decision or that of any two of them shall be final, and for the purposes of enforcing any
award, judgement may be entered on an award by any court of competent jurisdiction. The proceedings shall be
conducted in accordance with the rules of the Sodety of Maritime Arbitrators, Inc.

In casas where nerther the daim nor any counterclaim excesds the sum of U5550,000 {or such other sum as
the parties may agree) the arbitration shall be conducted in accordance with the Shortened Arbitration
Procedure of the Society of Maritime Arbitrators, Inc. current at the time when the arbitration proceedings
are commenced.

This Charter shall bz governad by and construed in accordance with the laws of the place mutually agreed by the
parties and any dispute arising out of or in connection with this Charter shall be referred to arbitration at a
mutually agreed place, subbject to the procedures applicable there.

Notwithstanding (a], (B] or (c] above, the parties may agree at any time to refer to mediation any difference
and/or dispute arising out of or in connection with this Charter.

In the case of a dispute i respect of which arbitration has been commenced under (3], (b} or [c] above, the
Tollowing shall apply:

(i} Either party may at any time ‘time to time efect to refer the dispute or part of the dispute to mediation
bl,rperutemﬂbenﬂ'vupa:tvff mitten notice {the "Madistion Notice®] calling on the other party to agree to
mediation. -
Q.

[ii} The other party shall thereupon ;ﬁfhﬁ‘m calendar days of receipt of the Mediation Notice confirm that they
agree to mediation, in which case the parties shall thereafter agree a mediator within a further 14 calendar days,
failing which on the application of either p#ﬁ or will be appointed promptly by the Arbitration Tribunal
[“the Tribunal"] or such person as the Tribunal’ designate for that purpose.  The mediation shall be
conducted in such piace and in accordance with Sud edure and on such terms as the parties may agree or,
in the event of disagreemant, as may be set by the

(it} If the other party does not agree to mediate, that browght to the attention of the Tribunal and
may be taken into account by the Tribunal when allocating nufmea.rl:u"ua‘tioﬂ a5 between the parties.

[iv] The mediztion shall not affect the right of either party to Mﬁﬂy‘ebﬂfﬁﬁke such steps as it considers
necessary to protect its interest.

"u—

[v] Either party may adwise the Tribunal that they have agreed to mediation. The arbitration procedure shall
continue during the conduct of the mediation but the Tribunal may take the mediation timetable into account
when setting the timetabie for steps in the arbitration.

[vi] Unless otherwise agreed or specified in the mediation terms, each party shall bear its own costs mcurred in
the madiation and the parties shall share egually the mediator's costs and expenses.

[vll) The mediation process shall be without prejudice and confidential and no information or documents
dischosed during it shall be revealed to the Tribunal except to the extent that they are disclosable under the law
and procedure governing the arbitration.

[Note: The parties should be aware that the mediation process may not necessarily interrupt time fimits_)

If Box 23 in Part | is not appropriatety filled in, sub-clause (3] of this Clause shall apply. Sub-clause (d} shall apply
inall cases.

*|a}, (b] and {c} are alternatives; indicate alternative agreed in Box 23.
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23.  General Average

General Average shall be settled according to York/antwerp Rules, 1954 and any subsequent modification
thereof. Hire shall not contribute to General Average.

24,  Commission

The Owners shall pay a commission at the rate stated in Box 24 to the party mentioned in Box 24 on any hire
paid under the Charter, but in no case less than is necessary to cover the actual expenses of the Brokers and a
reasonable fee for their work. If the full hire is not paid owing to breach of Charter by either of the parties the
party liable therafor shall indemnify the Brokers against their loss of commission. Should the parties agree to

cancel the Charter, the Owners shall indemnify the Brokers against any loss of commission but in such case the
commission not to excesd the brokerage on one year's hire.

Enpllriﬁht © 2001 BIMICD. &N rEh‘I: resenved. Amy urauthorised l:np'pns. mPli\:uﬁm, r!pmdu:linn or distribution of thiz BINMOD SmartCon
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FERTICON 2007

FERTILISER WYOYAGE CHARTER PARTY PART |
1. Shipbroker 2. Place and Date
3. Owmers f Disponent cwners / Place of business [CL. 1) 4. charterers / Place of business [CL 1)
5. Wessel (Cl. 1) 6 GT/NT(CL1)
!
7. DWT {all told on summer load line in metric tons (about])| B.  Present position [CL 1)
lcl. 1)
9.  Loading portis) or place(s} [Cl. 1, 2 and 15] 10. Discharging port(s) or place(s) and maximum permissible
draft {m) [CL 1, 2, 15 and 18]
11 Carpo (also state quantity and margin in Owners” option, | 12, Advance Notces (o, 2)
Fagreed) (d. 1) State number of days notice of:
(i} ETA Loading port(s) or place(s):
i (0} Definite date of armvak
. (mi) Decaration of cargo quantity & stowage plan
{iv) ETA Discharging port(s) or place(s)
13. Freight (Cl. 3) \ 14. Freight payable on shipment (Cl. 3{a)) (applies unless
(i} Freight rate and currency: “3{b)" is stated in Box 13)
(i} Percantage of freight payabia:
(i) When payable: (state Sub-clause 3{a) or (b)) "
{Bpmg. of banking days for payment-
{iii} Beneficiary and bank account: o .
(i} mo. ofdays for payment of balance of
'frejght;fdeﬁuri_age.-'despatdi:
15. Freight payable on arrival {Cl. 3(b]} {only applies i "3(b)"
stated in Box 13}
(i} Percentage of freight payable on arrival:
() M. of days for payment of balance of
freight/demurrage/despatch:
16. Type and capacity of vessel's cargo handling gear [Cl. 15, Motice of Readiness (Cl. 9] (indicate whether Cl. 3(3)
S{c}): [SHIMNC]) or [b) (SHEX) applies for loading and whether Cl
B{c) {sHIMC) or (d] [SHEX] applies for discharging. if left
17. Laydays f Cancelling [CL &) blank, Cl. 3(a] and {c) will apply]
i) Loading {v tick applicable box)
SHINC (state times if not ATDN): 09 (a)
18 Motice of Readiness to be tendered to: [CL 9) sHEX: Ol [b)
[i] Lozding: {ii} Discharging | ¥ tick applicable bax)
(i) Discharging: SHINC {state times if not ATDN): 01 9§

SHEX: C19 {d)

Copyright £ 2007 BIMCD. &0 riE;ms- reserved. Ay urauthorised mF"I‘"'.rr dupli:mim_. I'EPI'DdLEﬁDﬂ o distribution of this BIM00 SmartCon dooament will
corstitute an |'n1'rinn;c'n|:|1t ol BIMCO's :q:-:rp'i;trr. Expiaratory notes are mvailnbie from BIRCD at mwr-;nnrs First pu'ns'd'ﬂd 2542, rewised in 1950,
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20. Laytime (if separate [aytime for loading and discharging is | 21. Commencement of Laytime (Ci. 10]
agread, fill in {a) and (). if total laytime for loading and (il Loading port - 6 hours after tendering MOR to apply
discharging, fill in {c] only) (CL 5] Provide for following umless gtherwise stated.
options: SHING/SHEX and tons/day or running
days,/hours {ii} Discharging port - 24 hours after tendering NOR to
{a} Laytime for loading apply unless otherwise stated.
(B} Laytime for discharging
{c} Total laytime for loading and discharging
22 Demurrage (Cl. 11] (state rate per day) 23. General Average to be adjusted at (Cl. 26[c)) [state place
if other than London)
Despatch rate: one half the demurrage rate unless
othenwise stated
24. Freight @x [state for which party's account) (1. 22{c)) 25. Commission [Cl. 24)
(i} address commission and to wivom payable
{m) Brokerage commission and to whom payable
26. Dispute Resolution [state 30{a), 30{b} or 30(c}; if 30{c} 27, Agents [Cl. 23)
agraead)| (i} Loading
(i) Discharging

28. Numbers of additional clauses mumng sp-enal provisions, if agreed

it is mautually agreed that this Contract didb&pgdamxed subject to the conditions contained in this Charter Party which
shall include Part | as well as Part 1. Inthe wmtpfatunﬁlrt of conditions, the provisions of Part | shall prevail over those of

Part |l to the extent of such conflict. S

Signature [Dwners)

Signature [Charterers)

Cnnpllriﬁm © 2007 BIMTD. AN riE;rsE reserved. Ay urauthorised mp'pns. d.lplmm r:prndu:ﬁm or distribution of this BIN0D SmartCon docament will
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1574 apd 2007,

282



(a)

[b)

{al

]

PART I
FERTICON 2007 Fertifiser Voyage Charter Party
Preambile

Itis agreed between the party stated in Box 3 as owners/disponent owners (the "Owners") of the vessel named
in Box 5 ("the Vessel™), of the GT/NT indicated in Box 6 and of deadweight capacty all told on summer loadfine
stated in Box 7, now in pasition as stated in Box & and the party stated in Box 4 as charterers [“the Charterers")
that:

The vessel shall, as soon as its prior commitments have been completed, proceed to the loading portfs) or place(s)
stated in Box 9 (the "Loading Port") or so near thereto as it may safely get and e, always afloat or safely aground
and there load a full and complete cargo as stated in Box 11, which the Charterers bind themselves to ship. Being
50 loaded the Vessal shall proceed with due dispatch to the discharging port|s) or place(s) stated in Box 10 (the
"Discharging Port") as ordered cn signing bills of lading, or 5o near thereto as it may safely get and lie, always
afloat or safely aground, and there defiver the cargo.

advance Motices
Loading

The Owners shall give the charterars and/or their nominess and/or their agents at the Loading Port the following
notices and information:

(i) the number of days’ notice of Estimated Time of Arrival ["ETA") as stated in Box 12(i};
(i) 7 days' natice of ETA tuge?el":;n‘al approcimate guantity of cargo reqguired;
(i} the number of days® notice uf@’lgﬁedate of arrival 25 stated in Box 12(6); and

(] the Master shall declare the qmmu:':?gnand @ stowage plan as soon as practcally possible but no later
than the number of days stated in Box 12(5 P’drgo the armival at the Loading Port.

o -

'-._q_'f_._',,.r
Discharge il {'{‘:\
The Cwmers/Master shall give the Charterers and/or mewp?w andfor their agents at the Discharging Port
the following notices and information: ~
(i) Upon sailing from the sole or fina! Loading Furtl:henaim{hﬁf' 3 |, the name of the Loading Port, the

guantity and description of the cargo loaded, the stowage plan’ ﬁ,h'eaﬂ'rarpetmhng_,atﬂreﬁrstpuﬂm
place stated in Box 10; il

(ii} other notces of ETA stated in Box 12{iv).
Freight

Freight at the rate and in the currency stated in Box 13(i} shafl be caloulated on the guantity of cargo stated on
the Bill of Lading.

On Shipment. The percentage of freight stated in Box 14{i) shall be paid to the beneficiary in the account and in
the currendcy stated in Box 13 within the number of banking days stated in Box 14ii} after releasing bills of lading
marked “freight payable as per Charter Party®, but in any event ahways before breaking bulk. The balance of the
freight together with loading/discharging port demurrage, if any, or less despatch, if any, is payable by the
Charterers within the number of days stated in Box 14{is} counting from the date of submission of the Owners'
final freight account in writing, in accordance with the provisions of Clause 31 herein.

Freight shall be deemed earned in full on shiprment and non-returnzble, Vessel and/or carzo lost or not kost.
Neither the Owners nor their agents shall be required to sign or endorse bills of lading showing freight prepaid
unless the full freizht has actually been paid.

On Arrrval. The percentage of freight stated in Box 15(1) shall be paid to the beneficiary in the account and in the
currency stated in Box 13 on amival at or off the first Discharging Port. The balance of the freight together with
loading/discharging port demurrage, i any, or less despatch, if any, is payable by the Charterers within the

C\:IFWI: © 2007 BIMCO. A8 I'E?SB resereed. AI'I'F urauthorised I:Dp'rlrll.'r d.lplmnn_. I'Eprndl.thm o distribution of this BINIOD SmartCon
mwmwmnmmrt:anlnmrﬁmmemwmummw:mmmm bimeo.org. First pubilished in
1947 reviced in 1530, 1974 snd 2007

283



[=)

el

{b)

[z}

{a)

PART N
FERTICOM 2007 Fertiliser Vioyage Charter Party

number of days stated in Box 15{i) counting from the date of submission of the Owners' final freight account in
writing, in accordance with the provisions of Clause 31 herein.

Full freight shall be deemed eamed on arrival of the vessel and the cargo at or off the first or sole Discharging
Port.

The final freight account shall include the Owners' invoice for demurrage, if any, and/or credit for despatch, i
any, and shall be accompanied, in support thereof, (i) by the Motices of Readiness tendered at the Loading Port
and Discharging Post, (i) the Statement of Facts prepared by the agents at the Loading Port and Discharging Port,
duly countersigned by the shippers/receivers or their nominees and (i) laytime statements prepared by the
orwmeers for the Loading Port and Discharging Port.

Sub-clauses {a) and (b) are alternatives. Indicate alternative agreed in Box 13{i). If no indication is made, Sub-
clause [a) shall apply.

Cleanliness of Vessel

At Loading Port before tendering Motice of Readiness, the Owners and the Master shall ensure that the Vessal's
holds are clean swept and dry, free of all loose rust scale and residues of previous cargoes, and in all respects
suitable to load the intended cargo.

If, after tendering Notice of H.ea?iu%is, the vessel s nevertheless found by the Charterers' Surveyor not to be
suitabfe for loading the intended argo, the holds shall be further cieaned and dried at the Owners' expense and
|@ytime or time on demurrage, asthe case may be, shall cease to count from the time the Vessel is rejected until
it is passed suitable for ioading. :;“;;,} ”

o -
If, in the Crerners' opinion, acceptance ul'-ﬁ%jasd's holds has been unreasonably withheld, either initially or
after additional cleaning, the parties shall! wi twelve [12) running howrs, jointly appoint an independent

Surveyor to re-inspect the holds and 'ﬁ_wﬁﬁ the suitability of the holds for loading shall be final
%)

if the Independent Surveyor determines that the holds Bre unsuitable for koading, his fees and expensas shall be

borne by the Owners. f#_'j

e o,
If the independent Surveyor determines that the holds are sf;“Epe for loading, his fees and expenses shail be
borne by the Charterers. ,:?"J- b ]
# .
S
Time shall continue to count sither in accordance with the initial Notibe s Readiness or, if additional deaning
was performed, from the time of acceptance of the holds by the independent Surveyor.

LoadingfDischarging

Costs/Risks

(i) Bulk Cargo

The cargo shall be brought into the holds, loaded, stowed, spout-trimmed and taken from the holds and
discharged by the Charterars in their time at the average rates per day of twenty-four (24} consecutive hours
stated in Box 20(a) and Box 20({b} or within the total days of twenty-four {24) consecutive hours stated in Box

20(c], free of any risk, ability and expanse whatsoever to the Owners. Additional trimming, if required, shall be
for the Owners' account.

[ii} Bageed Cargo

The cargo shall be brought into the holds, lvaded, wllied, stowed, lashed and/or secured and taken from the
holds and discharged by the Charterers in their time at the average rates per day of twenty-four |24) consecutive
hiours stated in Box 20{a} and Bax 20(b) or within the total days of twenty-four | 24) consecutive hours stated in
Box 20(c], free of any risk, liability and expense whatsoever to the Owners.

Cnplln.EhtH 2007 BIMCD. Mr@hruﬂwﬂ.k@'ummﬁsﬂ mﬁm&djpbcﬂmﬁ,r:wndmhmnrdﬂhbtﬂun of this BINSOD SmartCon
dooumernt will constitute an infringement of BIMOONs copyright. Explanatony nobes are evailable from BEMOD 8t waw.bimoo.org, First published in
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The Charterers shall provide and lay all dunnage material and/or Kraft paper and/or other suitable substitute
material as required for the proper stowage and protection of the cargo on board; the Owners to allow the use
of any dunnage available on board. The Charterers shall be responsible for and pay the cost of the removal and
disposal of the dunnage, lashings and other protective materials after discharge of the cargo and time to count
without interruption until the dunnage, lashings and protective materials have been removed.

Cargo Segregation
Different cargo commaodities/qualities shall be loaded only within the natural segregation of the Vessel's holds.
cargo Handling Gear

Unless it has been agreed between the parties that the vessel's gear shall not be used and stated as such in Box
16, the Owners shall throughout the duration of loading/discharging give free use of the Vessal's cargo handling
jgear and of sufficient motive power to operate all such carge handling gear but never exceeding their ordinary
capacity, also lights for night work, as on board. all such equipment shall be in good working order. The Vesssl
shiall have on board a Test Certificate covering the Vessel's gear in accordance with the International Dock Safety
convention, valid for the duration of this Charter Party.

Unless caused by negligence of the stevedores, time lost by breakdown of the Vessel's cargo handling gear or
mative power - pro rata the total number of aranes/winches required at that time for the loading/discharging of
cargo under this Charter Party - shall not count as laytime or time on demurrage. The Owners shall have the
option to hire shore cargo handling equipment of similar or better capacity in lieu thereof at their risk,
responsibility and expense, in ‘which @se laytime or time on demurrage shall not be affected for the time such
cargo handling equipment is made available by the Owners.

The Charterers shall provide and pay forshore labour to operate the Vessel's cargo handling gear at their risk
and under their responsibility. Stevedores shall be deemed servants of the Charterers but shall always work
under the supervision of the Master. Where thewessel's cargo handling gear is to be used, the Owners shall have
the option to provide cranemen/winchmen to pperate the Vessel's cargo handling gear, provided local
regulaticns permit.

Draft Surwey and Tallying

Bulk Cargo - The weight of bulk cargo taken on board shall be determined for bill of lading purposes by draft
survey at the Loading Port.

Bagged Cargo - At each Loading Port the Charterers shall appoint and pay for independent tallymen to act jointhy
on behalf of the Owners and the Charterers. Such joint tally shall be binding on both parties provided that such
tally is kept throughout the loading process.

&t each Discharging Port a declaration by the Master or Chief Officer that all bagged cargo consigned to that port
has been discharged shall be condusive evidence of that fact, unless the receivers, before the commencement
of the discharge, notify the Master in writing of their intention to tally the carge, and provided such &lly i in fact
taken at the vessel's hatchways.

Stevedore Damage

The Charterers shall be responsible for damage (beyond ordinary wear and tear] to any part of the Vessel caused
by Stevedores at both ends. Such damage, as soon as apparent, shall be notified immediately by the Master to
the Charterers or their port agents and to their Stevedores. The Owners/Master shall endeavour to obtain the
Stevedores’ written acknowledgment of the damage caused.

Stevedore damage affecting seaworthiness or the proper working of the Vessel and/or her equipment shall be
repaired without delay before the Vessel sails from the port where such damage was cused or discoverad and
shiall be paid for by the Charterers. Other repairs shall be effected before the completion of the voyage where
practicable, or otherwise at a place mutually agreed between the parties. The cost of all such repairs shall also
be fior the Charterers' account and any time lost shall be for the account of and shall be paid to the Owners by
the Charterers at a rate equivalent to the demurrage rate.

cupllriﬁht € 2007 BIMICD. Allrﬁﬂsru:n':ﬂ.krfumumnri:-eu n:\pfpnﬁ. mpli\:uﬁnn,. r:prndl.l:ﬁmnruism'l:uﬁmnrﬁs BIRACO SmartCon
dooument will constitute an infringement of EIMICCTs copyTight. Explanstony nobes are arvmilable from BIMCD 8t waw.bimco.org, First published in
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Laydays/Cancelling Date
Laydays shall not commence before the date stated in Box 17, save in accordance with Clause 10 [Laytime].
should the vessel not have tendered Motice of Readiness to load in accordance with Clause 9 (Motice of

readiness), by the cancaliing date agreed in Box 17, the Charterers shall have the opticn of cancelling this Charter
Party.

should Owners anticipate that, despite the exercise of due diligence, the Vessel will not be ready to load by the
cancelling date, they shall notify the Charterers thereof without delay, stating the probable date of the Wessal's
readiness to load and asking whether the Charterers will exercise their option of cancelling the Charter Party, or
agree to a new cancelling date.

The Charterers' option shall be dedared within two (2] working days of receipt of such notification. If the
charterers do not then exercise their option of cancelling, the second day after the new date of readiness
indicated in the Owners' notification shall be regarded as the new cancaliing date.

Notice of Readiness

Loading Ports

Motice of Readiness shall h-etend;aﬁad at the first or sole Loading Port and shall be delivered to the Charterers or
their agents stated in Box 18{ifat hwh:menfﬂEdﬂurn@M[ﬁTMi,mlmnﬂms&ay&aﬂmﬂﬁtﬁdmﬂm
13(i}, Sundays [or local equivale holidays included {"SHINC® option].

i
Motice of Feadiness shall be tanderl or sole Loading Port and shall be delivered to the Charterers oe
their agents stated in Box 18(i] during IﬂfaLﬁ’Fl:E hours, Sundays {or local equivalent) and holidays exciheded
["SHEX" option). -‘@ P
Discharging Ports *;1-',:)

S
Motice of Readiness shall be tendered at the first or sole Diseharging Port and shall be delivered to the Charterers
or their agents stated in Box 18{(8) at any time of the day |, unless otherwise agreed and stated in
Box 1%(ii], Sundays (or local equivalent) and holidays m:hm option).

Motice of Readiness shall be tenderad at the first urﬂem@n%id shall be delivered to the Charterers
or their agents stated in Box 18[ii] during local office hours, Surﬂaﬁjﬁ#ﬂ equivalent] and holidays exduded
["SHEX" option).

in &l instances the Motice of Readiness shall be tendered once the Vessel is within the commercial area of the
port. If the loading/discharging berth is not available on the Vessel's amrival at or off the port of loading/
discharging, the vessel shall be entitled to give MNotice of Readiness on arrival at the customary waiting area,
whiether in free pratique or not, whether customs cleared or not

*Indicate choice of (a} or (b) for loading ports and (c} or (d) for discharging ports as agreed in Box 19. If no
alternatives are stated in Box 19 then sub-clauses (3] and (c) shall apply.

Laytime

In the event the Charterers agree in writing to load pricr to the commencement of laydays, half time actually
used before the commencement of laydays shall be counted as laytime.

Laytime at the first or sole Loading Port shall commence six (6) hours after tendering Motice of Readiness unless
otherwise provided in Box 21(i].

Laytime at the first or sole Discharging Port shall commence twenty-four [24) hours after tendering MNotice of
Readiness unless otherwise provided in Box 21(ii).

tWt @ 2007 BHMOD. 531 r@u‘lsr:s:ntﬂ.kr,’u‘rwﬂm‘is:ﬂ mp"inﬁ, mplicn'ﬁm r:pmdl.din:ﬁ orgdistribution of this BIMS0D SmartCon
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Laytime or time on demurrage at second or subsequent Loading/Discharging Ports shall commence on arrival at
the port or as near thereto as the Vessel can safely get.

At Loading and Discharging Ports actual time used before commencement of laytime and during excepted
periods subject to Clause 20 [Overtime) herein shall count.

Laytime shall not count when the loading or discharging of cango into or from the Vessel is actually prevented by
weather conditions including surf days officially declared by a Port authority.

Time used in moving from the place of waiting to the loading/discharging berth shall not count as laytime.
Demurrage Despatch

If the Vessel is detained longer than the time aliowed for loading and/or discharging, demurrage shall be paid by
the Charterers to the Owners at the rate stated in Box 22 per day or pro rata for any part of a day.

The Dwners shall pay the Charterers despatch money at, unless otherwise stated in Box 22, one half the
demurrage rate daily or pro rata on working time saved both ends.

Undue Delay
If the Vessel has been on demurrage for fifteen (15) days or more and no cargo has been loaded, the Owners

shall Pﬂreﬂenpthnnfm?smmhm. Mo daim which the Owners may otherwise have against
the Charterers shall be prej the Dwners exercising their option of canceiling.

)
0 S
Lien ” "Jh.
" -
The Oremers shall have a lien on the : on all sub-freights payable in respect of the cargo, for freight,
deadfreight, demurrage, claims \‘m’damagénad ‘other amounts due under this Charter Party and all costs
of recovering same, mcluding legal fees. {‘s\,"‘i
\J'
Bills of Lading —
]

i
b
Bilts of lading shall be ssued n accordance with Mme's@pﬁ and signed by the Master as per the

N

FERTICOMBILL 2007 Bill of Lading, without prejudice to this d%@e‘l”ﬁrm or by the Owners' agents provided

written authority has been given by the Owners to the agents, 3 topyof which is to be furnished to the Charterers.

The Charterers shall indemnify the Owners against all consequences, ies that may arise from signing bilis
of lading other than the FERTICOMBILL 2007 to the extent that the printed terms of such bills of lading impose or
result in the imposition of more onerous liabilities upon the Owners than those assumed by the Owners under
this Charter Party.

hifting
If Box 9 and/or Box 10 provide for the use of more than one berth/place, the cost of shifting to such specified
second or subsequent berth/place, incuding fusel, to be for the Owners' account and the time used to count as
laytime or time on demurrage. In the event subsequent berth|s)/place[s) are required by the Charterers, all costs,
induding fuel, to be for the Charterers’ account and the time used to count as laytime or tme on demurrage.
Warping

To fadilitate the loading or discharging operation, the Vessel may be moved alongside the loading/discharging
berth as reasonably required at Owners' risk and expense, but time so used shall count as laytime or time on
demurrage. Linesmen, if required, shall always be for the Charterers' aocount.

Saaworthy Trim

The Charterers shall leave the Wessel in seaworthy trim and with cargo on board safely stowed to the Master's
satisfaction between loading berths/ports and between discharging berths,/ports, respectively; any expense

£ 2007 BIMCD. Ahr'Eh'lsru:n'ul.Mrfumlﬁlu'isedmpfins,-dupli:ﬁmmpmﬂmﬁmmdisbﬁ:ﬂﬁnnwﬁsmmmn
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resulting therefrom shall be for the Charterers’ account and any time used shall count as laytime or time on
demurrage.

Lighterage

sShould orders be given to discharge at a place where, despite the Vessel being compliant with the draft stated in
Box 10, there is insufficient water for the vessel to reach it, laytime shall count in accordance with Clauses 9
[Notice of Readiness) and 10 {Laytime) upon amival at a safe anchorage or lightening place, any customn of the
port notwithstanding. Any lighterage operations shall be conducted by the Charterers in their time and at their
risk and expense to enable the Vessel to reach the place of discharge. Time spent in proceeding from the
lightening place to the discharging berth or place shall count as laytime or time on demurrage.

should the vessel arrive at the Discharging Port with a draft in excess of that stated in Box 10, any lighterage
expenses incumred to reduce the draft to that stated in Box 10 before Notice of Readiness can be tenderad shall
be for the Cwners' account. Lighterage operations shall be conducted by the Charterers in the Owners' time and
at their risk and expense. Unless the draft available at the Discharging Port is less than that stated in Box 10 time
spent in proceeding from the lightening place to the discharging berth or place shall not count as laytime or time
on demurrage.

Delivery of the cargo over side into lighters shall constitute right and true delivery.

Liberty

The vessel shall have liberty to'sail with or without pilots, to tow or 2o to the assistance of vessels in distress, to
call for bunkers at any port or place, whether or not on or off the custormary route or contracted voyage, and to
deviate for the purpase of saving life opproperty, or for any other reasonable purpose whatsoever.

Owertime

Expenses

[i) all overtime expenses at the Loading and Discharging Portshall be for account of the party ordering same.

[ii] i overtime is ordered by the Port Authorities all overtime axpenses shall be equally shared between the
Owners and the Charterers.

[iii} If owertime is ordered by the party controlling the loading and/ o dicharging terminal or facility, all overtime
expenses shall be for the Charterers' account.

[iv] Dvertime expenses for the Vessel's Master, Officers and crew shall always be for the Owners' account.

Time Counting. If overtime ordered by the Owners is worked during periods excepted from laytime the actual
time used shall count.

If ordered by the Charterers or by the party controlling the loading and/or discharging terminal or facility, the
actual time used shall not count unless the Vessel is already on demurrage; if ordered by the Port Authorities
half the actual time used shall count as laytime unless the Vessel is already on demurrage.

Trading History

The Owners warrant that the Vessel may trade to the ports and places stated in Box @ and Box 10 without
restriction.

Taxes and Dues

On Vessel - The Owners shall pay all dues, charges and taxes customarily levied on the Vessel howsoever the
amaount thereof may be assessad.
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On Cargo - The Charterers shall pay all dues, charges, duties and taxes customanily levied on the cargo howsoaver
the amount thereof may be assessed.

On Freight - Income tax levied on the freight shall be for the account of the party stated in Box 24.
Other Taxes - all other taxes and dues, induding port utilisation taxes, shall be for the Charterers' account.

Agency

Unless otherwise agreed in Box 27, the Vessel shall be consigned to agents at the loading and discharging ports
appointed by the Owners.

Where Box 27 provides for Charterers' agents, the Owners shall appoint agents nominated by the Charterers to
act for the vessel for port and customs dearance purposes and shall pay the agents no more than the customary

agency fee.
Address Commission/Brokerage

&n address commission at the rate stated in Box 25{i) on the freight, deadfreight and demwrage earmed is due
to the partyiies) stated in Box 25(i} and payable by the Owners upon receipt of the above amounts.

& brokerage commission at the rate stated in Box 25(ii] on the freight, deadfreight and demurrage eamed is due
to the party{ies] stated in Em{s‘lﬁ] and payable by the Owners upon receipt of the above amounts.
J.I

BIMICO AMS Clause for Voyage Wﬂrﬂﬁ
e =
3
If the Vessel loads urarriacm'gﬂdﬁﬁpﬂ'@ the US or passing through US ports in transit, the Owners shall
comply with the current US Customs Reguh'ﬁgp@‘rqs CFR 4.7} or any subsequent amendments thereto and shall

]

undertake the role of carner for the mﬂdg\@lmmmn, intheir mwn name, time and expensa:

[i} Have in place a SCAC (Standard Cafner.nlpha{:uﬁs'\-;}
ra
[ii] Have in place an ICB {Intemational Carrier Bond); and ©__ :‘ﬂ,__\
L s
{iii}) Submit a cargo declaration by AMS |Automated mrlfﬁt_‘.il‘ﬁﬁ‘] the: LIS Customs.
- '\‘_ {“‘
The Charterers shall provide all necessary information to the mneg&jdfﬁﬂmiramm enable the Owners
to submit a timely and accurate cargo declaration.

The Charterers shall assume [@bility for and shall indemnify, defend and hold harmiess the Owners against any
loss and/or damage whatsoever (including consequential loss and/or damage] and/or any expenses, fines,
penalties and all other daims of whatsoever nature, including but not Emited to legal costs, arising from the
Charterers' failure to comply with any of the provisions of this sub-clause. Should such failure result in any defay
then, notwithstanding amy provision in this Charter Party to the contrary, all time wsed or lost shall count as
laytime or, if the Vessdl is already on demurrage, time on demuiTage.

The Owners shall assume liability for and shall indemnify, defend and hold harmnless the Charterers against any
loss and for damage whatzoever (including consequential loss and/or damage) and any expenses, fines, penalties
and afl ather claims of whatsoever nature, mcuding but not imited to legal costs, arising from the Cwners' failure
to comply with any of the provisions of sub-dause (a). Should such failure result in any delay then,
notwithstanding any provision in this Charter Party to the contrary, all time used or lost shall not count as laytime
or, if the Vessal is already on demurrage, time on demurrage.

The assumption of the rofe of camier by the Owners pursuant to this Clause and for the purpose of the UsS
Customs Regulations (19 CFR 4.7} shall be without prejudice to the identity of camer under any bill of lading,
other contract, law or regulation.

tnplltiﬁhtﬂ 2007 BIRCD. A.Hr'gﬂ:rsu-md’.ﬂ'rfumuﬂwiud mpffirﬁ,mpli:uﬁm,mpmduﬂimwdisbim&nnn'ﬁi:mm
doosment will constitute an infringement of EIMCCRS copyripht. Explanstony nobes are aveitable from BIMOD 2% waw.bimoo.org. First published in
1947 revised in 1530, 1574 and 2007,
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Protective Clauses

The following clauses shall be incorporated imto all bills of lading issued under this Charter Party and apply to this
Charter Party:

BIMCD General Clause Paramount

The International Conwention for the Unification of Certain Rules of Law refating to Bills of Lading signed at
Brussels on 25 August 1924 [“the Hague Rules"] as amended by the Protocol signed at Brussels on 23 February
1968 ["the Hague-Visby Rules") and as enacted in the country of shipment shall apply to this Contract. When the
Hague-Visby Rules are not enacted in the country of shipment, the corresponding legislation of the country of
destination shafl apply, irrespective of whether such legistation may only regulate outbound shipments.

‘when there is no enactment of the Hague-visby Rules in either the country of shipment or in the country of
destination, the Hague-Visty Rules shall apply to this Contract save where the Hague Rules a5 enacted in the
country of shipment or if no such enactment is in place, the Hague Rules as enacted in the country of destination,
compulsorily applicable to shipments, in which case the provisions of such Rules shall apply.

The Protocol signed at Brussels on 21 December 1578 ("the SDR Protocol 197597 shall apply where the Hague-
Vishy Rules apply, whether mandatorily or by this Contract.

The Carrier shall in no case be respopsible for loss of or damage to cango arising pricr to loading, after discharging,
or while the cargo is in the d‘lﬁﬂfﬂrﬂﬂlﬂ'ﬁﬂﬁl} or with respect to deck cargo and [ive animals.

Both-to-8lame Collision clause 3)

-

If the lrabiility for any collision in which gﬂﬂh‘%ﬁl is involved while parforming this Contract falls to be determined
in acoordance with the laws of the United sﬁgﬂ?qmm% the following dause shall apphy:
L "

"If the Vessel comes into collision with another 'ﬁf" a resuft of the negfigence of the other vessel and any
act, neglect or default of the Master, mariner, pilot.ar the sernvants of the Owners in the navigation or in the
management of the vessel, the owners of the cargo carn er will indermmify the Owners against all loss
or liability to the other or non-carmying vessel or her m as such loss or liability reprasents the loss
of, or damage to, or any claim whatsoever of the owners of the said cargo, paid or payable by the other or non-
carmying vessel, or her ownars, to the owners of said cargo an-ﬂ;ggt"" recouped or recoverad by the othar or
non-carrying vessel or her owners as part of their daim against vessel or Owners.

The foregoing provisions shall also apply where the owners, operators or those in charge of any vessel or vessels
or objects ather than, or in addition to, the colliding vessels or objects are at fault in respact of a colision or
contact.

General Average and MNew lason Clause

General average shall be adjusted and settled in London unless otherwise agreed and stated in Box 23 according
to the York/antwerp Rules, 1994,

If General average & to ba adjusted in accordance with the law and practice of the United States of amenica, the
following clause shall apply:

"In the event of accadent, danger, demage or disaster before or after the commencement of the voyage, resulting
from any cause whatsoever, whether due to negligence or not, for which, or for the consequence of which, the
Owmers are not responsibie, by statute, contract or otherwise, the goods, shippers, consignees or cwners of the
gonds shall contribute with the Owners in general average to the payment of any sacnifices, lossas or expenses
of a general average nature that may be made or incurred and shall pay salvege and special charges incurred in
respect of the goods. If 2 salving vessel iz owned or operated by the Owners, salvage shall be paid for as fully as
if the said salving vessel or vessels belonged to strangers.

CDHI"EH'_H 2007 BIRACD. MIr'EMsrsar\Ed. Mruml.thuisedmﬁinﬁ,-:hplhﬁm,mpmdl:ﬁmwdbhh.ﬂinnn’ﬁi:Msh'rm‘bnm
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Such deposit as the Owners, or their agents, may deem sufficient to cover the estimated contribution of the
gonds and any salvage and special charges thereon shall, if required, be made by the goods, shippers, consignesas
or owners of the goods to the Owners before delivery.”

war Risks [Vioywar 2004}
(i) For the purpose of this Clause, the words:

[1)  "owners® shall indude the shipowners, bareboat charterers, disponent owners, managers or other
operators who are charged with the management of the Vessel, and the Master; and

(2} ™war Risks™ shall include any actual, threatened or reported:

wiar; act of war; civil war; hostilities; revolution; rebellion; civil commaotion; warlike operations; laying of mines;
acts of piracy; acts of termorists; acts of hostility or malicious damage; blockades [whether imposed against afl
wessels or imposed selectively against vessels of certain flags or ownership, or against certzin cargoes of crews
or otherwise howsoever); by any person, body, terrorst or political group, or the Government of any state
whiatsoever, which, in the reasonable judgement of the Master and/or the Owners, may be dangerous or are
likely to be or to become dangerous to the Vessel, her argo, crew or other persons on board the Vessel

[ii] If at any time before the Vessel commences loading, it appears that, in the reasonable judgement of the
Master and/or the Owners, perfapmance of the Contract of Carriage, or any part of it, may expose, or is likely to
expose, the Vessel, her mgcﬁ-‘nw:hr other persons on board the Vessel to War Risks, the Owners may give
notice to the manmmﬂﬁmmmmnufmnum or may refuse to parform such part of it as may
expose, ormayrbehtmmupuserﬁu.ﬁssel her cargo, crew or other persons on board the Vessel to War Risks;
provided always that if this Contract ﬂﬂﬁmge provides that loading or discharging is to take place within a
range of ports, andatthemwpmsnuﬂm#dhfﬂmmmmﬂvevﬂsd her cargo, crew, or other persons
onboard the Vessal may be exposed, or may I',lmbeaxpursad to War Risks, the Owners shall first require
the Charterers to nominate any other ﬁa‘e‘pdn‘. lies within the range for loading or discharging, and may
nrﬂvmrtettmsﬂnntrmafcanngeﬂmdmw | not have nominated such safe port or ports within 48
hours of receipt of notice of such requirement. s

o
(i) The Owners shall not be required to continue to load C any voyage, or to sipn bills of lading for any
port or place, or to proceed or continue on any VOyage, or o 2y art ther=of, or to proceed through amy canal
or waterway, or to proceed to or remain at any port or place _ﬂ&lﬁgﬁa’, where it appears, either after the
loading of the cargn commences, or at any stage of the voyage theréafter bafore the discharge of the cargois
completed, that, in the reasonable judgement of the Master ind.n’q,ﬁﬁnm’s, the Vessel, her cargo (or any
part thereof), crew or other persons on board the Vessel [or any one or more of them) may be, or are likely to
be, exposed to War Risks. If it should so appear, the Owners may by notice request the Charterers to nomanate
a safe port for the discharge of the rgo or any part thereof, and if within 48 hours of the receipt of such notice,
the Charterers shall not have nominated such a port, the Owners may discharge the cargo at any safe port of
their choice [induding the port of loading) in complete fulfilment of the Contract of Carriage. The Owners shall
be entitled to recover from the Charterers the extra expenses of such discharge and, if the discharzge takes place
at any port other than the loading port, to receive the full freight as though the cargo had been carried to the
discharging port and if the extra distance exceeds 100 miles, to additional freight which shall be the same
percentage of the freight contracted for as the percentage which the extra distance represents to the distance
of the normal and customarny route, the Owners having a lien on the @rzo for such expenses and freight.

(] I at any stage of the voyage after the loading of the cargo commences, it appears that, in the reasonable
judgement of the Master and/or tha Dwners, the Vessel, har cargo, crew or other persons on board the Vessel
may be, or are likely to be, exposed to War Risks on any part of the route (induding any canal or waterway] which
is normally and customanly used in a voyage of the nature contracted for, and there is another longer route to
the discharging port, the Owners shall give notice to the Charterers that this route will be taken. in this event the
Owmners shall be entitied, if the total axtra distance exceads 100 miles, to additional freight which shall be the
same percentage of the freight contracted for as the percentage which the extra distance represents to the
distance of the normal and customary route.

CDFW': © 2007 BIMCO. A8 I'E?SB resereed. AI'I'F urauthorised I:Dp'rlrll.'r mpdmm_, I'EPdeL‘I:hm o distribution of this BINIOD SmartCon
mwmwmnmmrt:anlnmrﬁmmemwmummw:mmmmm bimeo.org. First published in
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[v] 1. The Owners may effect war risks insurance in respect of the Hull and Machinery of the Vessel and
their other imterests (including, but not limited to, loss of eamings and detention, the crew and their
Protection and Indemnity Risks), and the premiums and/or calls therefor shall be for their account

2. If the Underwriters of such insurance should reguire payment of premiums and/or calls because,
pursuant to the Charterers’ orders, or in order to fulfil the Owners" obligation under this Contract, the
Vessel is within, or is due to enter and remain within, or pass through any area or areas which are specified
by such Underwriters as being subject to additional premiums because of war Risks, then the acual
premiums and/or cafls paid shall be reimbursed by the Charterers to the Owners within 14 days after
receipt of the Onemers' invoice. If the Vessel discharges all of her cargo within an area subject to additional
premiums as herein set forth, the Charterers shall reimburse the Owners for the actual additional
premiums paid which may accrue from completion of discharze until the vessal leaves such area or areas
referred to above. The Owners shall leave the area as soon as possible after completion of discharge.

[vi] The vessel shall have liberty:-

L to comply with all orders, directions, recommendations or advice as to departure, arrival, routes, saifing
in convoy, ports of call, stoppages, destinations, discharge of cargo, delivery or in any way whatsoever
which are given by the Gowvernment of the Nation under whose fiag the Vessel sails, or other Government
to whose laws the Owners are subject, or any other Government which so requires, or any body or group
acting with the power to compel compliance with thesr orders or directions;

oy
2. to comply with the uwad'idihcﬁmur recommendations of amy war nsks underwriters who have the
autharity to give the sﬁm-iinde(jmem of the war risks insurance;

3 to comply with the terms ufmﬁuhm of the Security Council of the United Mations, the effectie
orders of any other sup!maﬁuumwndﬁmhlch has the right to issue and give the same, and with national
laws aimed at enforcing the same Ew:mmhpﬂ,atdmobwmenmmdﬁemm
of those who are charged with their' e 5

¥ F "-\

.3 to discharge at any other port any cargo or p."ﬂ:h'a’eraui which may render the Vessel liable to confiscation
as a contraband carrier; f"-“h

|

5. tu:altatanyotherpurttuthangeﬁ:ecrewmanypatﬂreﬁﬁmuﬂmpﬁmmbﬂa‘dﬂmh‘aﬂdm

there is reason to believe that they may be subject to mw imprisonment or other sanctions;

B. hherecafgohasmtbeenl-nadadmhasbeendjdlarged@;duﬂ'ﬂmtsmderawpmmﬂnmufﬂﬁs
Clause, to load other cargo for the Owners' own benefit and carry it to any other port or ports whatsoaver,
whether backwards or forwards or in a contrary direction to the ordinary or customary route.

[vii) If in compliance with any of the provisions of sub-clauses (i) to {vi) of this Clause anything is done or not
done, such shall not be deemed to be a deviation, but shall be considered as due fulfilment of the Contract of
Carriage.

Strike Clause

If there is a strike or lock-out affecting or preventing the actual loading of the cargo, or any part of it, when the
Vessel is ready to proceed from her last port or at any time during the voyage to the port or ports of loading or
after har arrival there, the Master or the Owners may ask the Charterers to declare that they agree to reckon the
laydays as if there were no strike or lock-out. Unless the Charterers have given such declaration in writing within
twenty-four |24} hours, the Cremers shall have the option of cancelling this Charter Party. If part cargo has already
besn loaded, the Owmners must proceed with same, [freight payable on loaded quantity only} having liberty to
complete with other carge on the way for their own account.

If there is a strike or lock-out affecting of preventing the actual discharging of the carzo on or after the vessel's
arrrval at or off the port of discharge and same has not been settied within 48 hours, the Charterers shall have
the option of keeping the vessel waiting until such strike or lock-out is at an end against paying half demurrage
after experation of the time provided for discharging until the strike or lock-out terminates and thereafter full
demurrage shall be payable until the completion of discharging, or of ordering the Vessel to a safe port where

i:np'llr'ght 10 2007 BIMCD. A nErrI: reserved. Amy urauthorised mp'pns. mplicn':m,. r:pmdu:ﬁm or distribution of this BIMCD SmartCon
document wifl canstiute an infnngemendt of ESMIODTs mpyright. Explanatony nobes are avsilable from BIMCD &t waw. bimoo.org, First published in
3547 revased in 1590, 1974 mnd 2007
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the Veszel can safely discharge without risk of being detained by strike or lock-out. Such orders to be given within
AE hours after the Master or the Owners have given notice to the charterers of the strike or lock-out affecting
the discharge. On delivery of the cargo at such port, alf conditions of this charter Party and of the Bill of Lading
shall apply and the Vessel shall receive the same freight as if the vessel had discharged at the onginal port of
destination, except that i the distance to the substituted port exceeds 100 nautical milas, the freizht on the
cargo defivered at the substituted port to be increased n proportion.

Except for the obligations described above, neither the Charterers nor the Owners shall be responsible for the
consequendes of amy strikes or leck-outs preventing or affecting the actual loading or discharging of the cargo.

BIMCO General lce Clause for voyage Charter Parties

The vessel shall not be obliged to force ice but, subject to the Owners' approval having due regard to its size,
construction and class, may follow ice-breakers.

Port of Loading

[1) if at any time after setting out on the approach voyage the Vessel's passage is impeded by ice, or if on arrval
the loading port & inaccessible by reason of ice, the Master or Owners shall notify the Charterers thereof and
request them to nominate a safe and accessible alternative port.

If the Charterers faill within 48 rumning hours, Sundays and holidays induded, to make such nomination or agree
to reckon laytime as if the rqngdnme contract were accessible or declare that they cancel the Charter
Party, the Cwners shall have in of cancelfing the Charter Party. In the event of cancellation by either

party, the Charterers shall compe e Cramers for all proven loss of eamings under this Charter Party.

[ii] If at amy Ioading port the Mastar I:;l'lﬂé;@‘lat there is a danger of the Vessal being frozen in, and provided
that the Master or Dwners immediately neftj ﬁq_:chmersthereof,ﬂue‘u‘ﬁsémleaue with cargo loaded
on board and proceed to the nearest safe ace and there await the Charterars' nomination of a safe

and accessible alternative port within 24 runni glirs, sundays and holidays excluded, of the Master's or
Dwmers' notification. f the Charterers fail to nomi such alternative port, the vessel may proceed to any
port(s], whether or not on the customary rouwte for the chamered voyage, to complete with cargo for the Owners'
account. -
O
Port of Discharge -"":':.
= 3.

(i) 1 the voyage to the discharging port is impaded by ice, o if on arNathe discharging port is inaccessible by
reason of ice, the Master or Owners shall notify the charterers thereof. in such case, the Charterers shall have
the option of keeping the Vessel waiting until the port is accessible 3gainst paying compensation in an amount
equivalent to the rate of demurrage or of ordering the Vesssl to a safe and accessible alternative port.

If the Charterers fail to make such declaration within 48 running hours, Sumdays and holidays induded, of the
Master or Owmers having given notice to the Charterers, the Master may proceed without further notice to the
nearest safe and accessible port and there discharge the cargo.

[ii} 1f at any discharging port the Master considers that there is a danger of the Vessel being frozen in, and
provided that the Master or Owmners immediately notify the Charterers thereof, the Vessel may leave with cargo
rernaining on board and proceed to the nearest safe and ice free place and there await the charterers'
nomination of a safe and accessible alternative port within 24 running hours, Sundays and holidays excluded, of
the Master's or Owners' notification. 1f the Charterars fail to nominate such alternative port, the vessal may
procesd to the nearest safe and accessible port and there discharge the remaining cargo.

On delivery of the cargo other than at the portis) named in the contract, all conditions of the Bill of Lading shall
apply and the Vessel shall receive the same freight as if discharge had been at the original port(s] of destination,
except that if the distance of the substituted port(s} exceeds 100 nautical miles, the freight on the cargo delivered
at the substituted ports} shall be increased proportionately.

twtﬂ Z007 BIMICE. J.Hrgi'lsraerneﬂ .ﬂ.l'rru‘mrt.hn'lsud mppngrmplmhm,mpmmﬂ:mnrmhmurm:mmm
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15PS/MTSA Clause for Voyage Charter Parties 2005

(i) The Cwners shall comply with the reqguirements of the International Code for the Security of Ships and of Port
Facilities and the relevant amendments to Chapter X of SOLAS [ISPS Code) relating to the Vessel and “the
Company” (as defined by the 1585 Code|. if trading to or from the United States or passing through United States
waters, the Owners shall also comply with the requirements of the US Maritime Transportation Security Act 2002
[naTsa) relating to the vessel and the "Owner” [as defined by the MTSA).

(ii] Upon request the Cwners shall provide the Charterers with 2 copy of the relevant Internationa! Ship Security
certificate {or the Interim international Ship Secunty Certificate] and the full style contact details of the Company
Security Officer (C50]).

(it} Loss, damages, expense or delay (exduding consequential loss, damages, expense or delay] caused by failure
on the part of the Owners or "the Company"/Owner" to comply with the requirements of the I5PS Code/MTSA
or this Clause shall be for the Owners' aocount, except as otherwise provided in this Charter Party.

(i) The charterers shall provide the Owners and the Master with their full style contact details and, upon request,
any other information the Owners require to comply with the ISPS Code/MTSA.

(i} Loss, damages or expense (excluding consegquential loss, damages or expense) caused by failure on the part
of the Charterers to comply with this Clause shall be for the Charterers' account, except as otherwise provided
in this Charter Party, and any de]ygused by such failure shall count as laytime or time on demurrage.

1

Provided that the delay is miuﬂsed.jry the Owners' fadure to comply with their obligations under the ©EPS
Code/MTsA, the following shall ﬁb‘]ﬁ_

(1) Metwithstanding anything 1o the maui{jﬁmnded in this Charter Party, the vessel shall be entitled to tender
Notice dneadhﬁsemﬂnﬂtlemeddﬁi'x able security regulations or measures imposed by & port
facility or any relevant authority under

(ii} Any delay resulting from measures imposed byfigm facility or by any relevant authority under the ©5PS

Code/pTSA shall count as laytime or time on demurrage, such measuras result solely from the negligence
of the Owners, Master or crew or the previous wading nﬁin the nationality of the crew or the identity
of the Owners' managers. (

e

¥ &

Notwithstanding anything to the contrary provided in this Charﬁf?:tl;_,m costs or expenses whatsoewer soleby
arising out of or related to security regulations or measures mqﬁr&dﬁbﬁ!’ﬁmr facility or any relevant authority
in accordance with the 15PS Code/MTSA induding, but not limited to, security guards, launch services, vessel
escorts, security fees or taxes and inspactions, shall be for the Charterers’ account, unless such costs or expenses
result solely from the negligence of the Owners, Master or crew or the previous trading of the Vessel, the
nationality of the crew or the identity of the Owners' managers. All measures required by the Owners to comply
with the Ship Security Plan shall be for the Owners’ acoount.

If either party makes any payment which is for the other party's account according to this Clause, the other party
shall indemnify the paying party.

BIMCO Dispute Resolution Clause

This Charter Party shall be governed by and construed in accordance with English law and any dispute arising cut
of or in connection with this Charter Party shall be referred to arbitration in London in accordance with the
Arbitration Act 1996 or any statutory modification or re-enactment thereof save to the extent necessary to give
effect to the provisions of thiz Clause. The arbitration shall be conducted in accordance with the London Maritime
Arbitrators Assodation (LMAA] Terms current at the time when the arbitration proceedings are commenced. The
reference shall be to three arbitrators. & party wishing to refer a dispute to arbitration shall appoint its arbitrator
and send notice of such appointment in writing to the other party requiring the other party to appoint its own
arbitrator within 14 calendar days of that notice and stating that it will appoint its arbitrator as sole arbitrator
unless the other party appoints its own arbitrator and gives notice that it has done so within the 14 days specified.
if the other party does not appoint is own arbitrator and give notice that it has done so within the 14 days
specified, the party referring a dispute to arbitration may, without the reguirement of any further prior notice to

tWtﬂ 2007 BIMICE. Mr@trﬂerﬂeﬂ.ﬂﬁmmm mﬁin}mplnﬁm,mpmdlﬂimnrmuﬁ:mmm
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the other party, appoint its arbitrator as sole arbitrator and shall advise the other party accordingly. The award
of a sole arbitrator shall be binding on both parties as if he had been appointed by agreement.

Nothing herein shall prevent the parbies agreeing in writing to vary these provisions to provide for the
appointment of a sole arbitrator.

In casas where neither the claim nor any counterdaim exceeds the sum of US550,000 (or such other sum as the
parties may agree) the arbitration shall be conducted in accordance with the LMaa Small Claims Procedure
current at the time when the arbitration proceedings are commenced.

This Charter Party shall be governed by and construed in accordance with Title 9 of the United States Code and
the Maritime Law of the United States and any dispute arising out of or m connection with this Charter Party
shall be referred to three persons at New Yaork, one to be appointed by each of the parties hereto, and the third
by the two so chosen; their decisson or that of any two of them shall be final, and for the purposes of enforcing

any award, judgment may be entered on an award by any court of competent jurisdiction. The proceedings shall
be conducted in accordance with the rules of the Sodety of Maritime Arbitrators, inc.

in cases where neither the claim nor any counterdaim exceeds the sum of US550,000 (or such other sum as the
parties may agree) the arbitration shall be conducted in aocordance with the Shortened Arbitration Procedure
of the Society of Maritime Arbitrators, InC. current at the time when the arbitration proceedings are commenced.

This Charter Party shall be poverned by and construed in socordance with the laws of the place martually agreed
by the parties and any dispute arising out of or m connection with this Charter Party shall be referred to
arbitration at a mutually agreed place, subject to the procedures applicable there.

™

g
Notwithstanding (a), {b) or {c] above, ’ggirties may agree at any time to refer to mediation any difference
and/or dispute arising out of or in mnnaﬁﬁu!}jnth this Charter Party.

In the case uEaﬁsputemrupedqufﬁ‘#ﬁhWﬁnhasbemcunmmed under (a], (b) or {c] above, the
faliowing shall appiy:- * lu:j

S
[J]Eﬂherpaﬂqmatmmremdfrmmmumeﬁanmgﬁmecﬁsmmpmufﬂedﬁpmemmadm
by senice on the other party of a written notice (the MﬁﬁatMa‘hoe']calrngunHlenﬂlerpmtuagreeto

mediation. &Jf‘}

[ii} The other party shall thereupon within 14 calendar days ufrEcéim‘&gaE Mediation Notice confirm that they
agree to mediation, in which case the parties shall thereafter agree a midigtor within a further 14 calendar days,
failing which on the application of either party a mediator will be appointed promptly by the Arbitration Tribunal
{"the Tribunal") or such person as the Tribunal may designate for that purpose. The mediation shall be conducted
in such place and in accordance with such procedure and on such terms as the parties may agree or, in the event
of dizsagreement, as may be set by the mediator.

{iit} if the other party does not agree to mediate, that fact may be brought to the attention of the Tribunal and
may ba taken into account by the Tribunal when aliocating the costs of the arbitration as between the parties.

(] The mediation shall not affect the nght of either party to seek such refief or take such steps as it considers
necessary to protect its interest.

{v] Either party may advise the Tribunal that they have agreed to mediation. The arbitration procedure shall
continue during the conduct of the mediation but the Tribunal may take the mediation timetable into account
when satting the timetable for steps in the arbitration.

[vi] Unless otherwise agreed or specified in the mediation terms, each party shall bear its own costs incurred in
the mediation and the parties shall share equally the mediator's costs and expenses.

[vi} The mediation process shall be without prejudice and confidential and no information or documents
disclosed duning it shall be revealed to the Tribunal except to the extent that they are disclosable under the law
and procedure poverning the arbsration.

Copyright i€ 2007 BIFICD. AN rights reserved. Any unauthorised copying, duplication, reproduction or distribution of this BINSOD SmartCon
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[Note: The parties should be aware that the mediztion process may not necessarily interrupt time fimits.)

If Box 26 is not appropriately filled in, sub-clause (3] of this Clause shall apply. Sub-dause (d) shall apply in all
Ca5es.

*MNote: Sub-dauses [a], (b) and [c] are aiternatives; indicate alternative agreed in Box 26.
BIMICO Motices Clause

&ll notices given by efther party or their agents to the other party or their agents in accordance with the
provisions of this Charber Party shall be in writing.

For the purposes of this Charter Party, "in writing" shall mean any method of legible communication. A notice
may be given by any effective means including, but not fimited to, cable, telax, far, e-mail, registered or recorded
mail, or by personal service.

tWtﬂ 2007 BIMICD. Mr'gﬂsrmrt:ﬂ.krfummu'isnd mp-'pns, d..lpﬁcn'lim mprndu:ﬁmwnisbh.rﬁmnrﬂi:mm
dmﬂmummqmumw.mmmnm ummhﬁﬂzmmmm.ﬁmm@ First pu.mu':lmd'ln
1247 revised in 1530, 1974 and 2007
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GENCON 1994

UNIFORM GENERAL CHARTER PART |
1. shipbroker 2. Place and Date
3. Owners/Place of business (Cl. ) 4. Charterers/Place of business (Ci 1)
5. Wessel's name [CL 1) 6. GT/NTICL 1)
!
7. W all told on summer load fine in metric tons (abt) | 8.  Present position (Cl. 1)
fck 1)
5. Expected ready to load (abt.} (Cl. 1)
10. Loading port or place {Cl. 1) 11. Discharging port or place [Cl. 1)
12. Cargo (also state quantity and mx;-;u;i in frwners‘ option, if agreed; if full and complete cargo niot agreed state “part
cargn”) [dl. 1)
13. Freight rate [also state whether freight prepm#hr 14. Freight payment (state currency and method of payment;
payable on delivery) (Cl. 4) also beneficiary and bank account] (CL. 4)
15. Stateif vessel's cargo handling gear chall not be used “16. Laytime [if separate laytime for load. and disch. is agreed,
[ck 5] #Fill In a) and bi. If totat laytime for load. and disch., fill in ¢
ol T 5)
17. shippers/piace of business [c. &) (al b o aercioadne
(b} Laytimedef discharging
18, Agents (loading] [Cl. 6)
[} Total layume for loading and discharging
1%, Agents [discharging] [Cl. 6)
20. Demurrage rate and manner payable (loading and 21, Cancefling date [Cl.9)
discharging) [CL 7)
22, General Average to be adjusted at [Cl. 12)
23. Freight Tax [state if for the Owners' account (CL 13 {c)} | 24. Brokersge commission and to whom payable [C. 15)
25. Lawand Arbitration (state 19 (a), 19(b) or 19 [cjof cl. | 26. aAdditional clauses covering special provisions, i agreed
18; if 19 [c} agreed also state Place of Arbitration) (if not
filled in 19 {a) shall apply] [Cl- 19)
[a] State maximum amount for small daims/shortenad

arbitration [CL. 19}

l:np-lnEht © 1934 BIMID. AL rights reserved.

urauthorised CGP‘FI'% d“JP’Cﬂ'ﬁDﬂ- I'EPfDdL‘l:bﬂﬁ or distri bustion of this BIMW0D SmartCon gooument
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It is mutually agreed that this Contract shall be performed subject to the conditions contained in this Charter Party which
shiall include Part | as well as Part 11 in the event of a conflict of conditions, the provisions of Part | shall prevail over those of

Part Il to the extent of such conflict.

Signature (Cwners)

Signature (Charterers)

Cnp-lriﬁht © 1994 BIRACD. AN rish'ls reserved. Any uravthorised -:np'ring,, -cl.lpl'cuﬁm r!prndu:ﬁun or distribution of this BIMOD SmartCon document
will constiute an frtfﬁrE\emu'rt of BIKCDs mp'p'lﬁht As revised 1537 1576 and 1534, Explanstony nobes are wmilabile from BILC0 at m.birrm.u@.
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GEMNCON 1994 Uniform General Charter

It is agreed between the party mentioned in Box 3 as the Dwners of the vessel named in Box 5, of the GT/NT
indicated in Box 6 and carnying about the number of metric tons of deadweight capacity all told on summer
loadline stated in Box 7, mow in position &s stated in Box 8 and expected ready to load under this Charter Party
about the date ndicated in Box 9, and the party mentioned as the Charterers in Box 4 that: The said Vessel shall,
as soon s her pricr commitments have been completed, proceed to the loading port(s) or place(s) stated in Box
10 or so near thereto as she may safely get and lie always afloat, and there load a full and complete cargo (if
shipment of deck cargo agreed same to be at the Charterers' risk and responsibility] as stated in Box 12, which
the Charterers bind themselves to ship, and being so loaded the vessel shall proceed to the discharging port(s)
or place(s} stated in Box 11 as ordered on signing Bills of Lading, or so near thereto as she may safely get and fie
always afloat, and there deliver the cargo.

Orwmiers’ Responsibility Clausa

The Cemers are to be responsible for loss of or damage to the goods or for delay in delivery of the goods only in
case the loss, damage or delay has been caused by personal want of due diligence on the part of the Owners or
their Manager to make the Vessel in all respects seaworthy and to secure that she is property manned, equipped
and supplied, or by the personal act or default of the Owners or their Manager. And the Owners are not
responsible for loss, damage or delay arising from any other cause whatsoever, even from the neglect or defauit
of the Master or crew or some other person employed by the Crwmers on board or ashore for whose acts they
would, but for this Clause, be responsibbe, or from unseaworthiness of the Vessel on loading or commencement
of the voyage or at any time magbmr.
"y

Deviation Clause O '

™)
The Vessel has [iberty to call at anyporidar ports in any order, for any purpose, to sail without pilots, to tow
amd/or assist Vessels m all situations, ﬁ‘f’ujﬁ:fo deviate for the purpese of saving life and/or property.

Payment of Freight )
.
The freizht at the rate stated in Box 13 shall be pai@st‘l caiculated on the intaken quantity of cargo.

Prepaid. f according to Box 13 freight is to be paid on shﬂ%_it shall be deemed earned and non-retumable,
Wassel and/or cargo lost or not lost. Neither the Owners nor ents shall be required to sign or endorse bills
of lading showing freight prepaid unless the freight due to the nefs has actually been paid.
L

on delivery. If according to Box 13 freight, or part thereof, is pa'vaﬂgatﬁﬂhathﬂitshaﬂ niot be deemed earned
until the cargo is thus defivered. Nobwithstanding the provisions und@r (a), if freight or part thereof is payable on
delivery of the cargo the Charterers shall have the option of paying the freight on delivered weight/guantity
provided such option is declared before breaking bulk and the weight/quantity can be ascertained by official
weighing machine, joint draft survey or tally. Cash for vessel's ordinary disbursements at the port of loading to
be advanced by the Charterers, if required, at highest current rate of exchange, subject to two (2] per cent to
cover insurance and other expenseas.

Loading/Discharging
Costs/Risks

The cargo shall be brought into the holds, loaded, stowed and/or trimmed, tzllied, lashed and/or secured and
taken from the holds and discharged by the Charterers, free of any risk, liability and expense whatsoever to the
Owmners. The Charterers shall provide and lay all dunnage material as required for the proper stowage and
protection of the cargo on board, the Owners allowing the use of all dunnage available on board. The Charterars
shiall be responsible for and pay the cost of removing their dunnage after discharge of the @rgo under this
Charter Party and time to count until dunnage has been removed.

cunpllr'ﬁht £ 15994 BIMCD. Mr’ﬁh‘ls-rsmu. krr'mmmiuumﬁirﬁ.mﬂmﬁmmpmdu:ﬁmm distribution of this BINSCD SmartCon
v n
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Cargo Handling Gear

Uniess the Vessal is gearless or unless it has been agreed between the parties that the Vessel's gear shall not be
usad and stated as such in Box 15, the Dwners shall throughouwt the duration of loading/discharging give free use
of the Vessel's cargo handling gear and of sufficient motive power to operate all such cargo handling gear. all
such eguipment to be in good working order. Unless caused by neglizence of the stevedores, time lost by
breakdown of the Vessel's cargo handling gear or motive power - pro rata the total number of cranes/winches
required at that time for the loading/discharging of cargo undsar this Charter Party - shall not count as laytime or
time on demurrage. On request the Owners shall provide free of charge canemen,/'winchmen from the crew to
operate the vessel's cargo handliing gear, unless local regulations prohibit this, in which latter event shore
lzbourers shall be for the accownt of the Charterers. Cranemen‘'winchmen shall be under the Charterars' risk and
responsibility and as stevedores to be deemed as their servants but shall always work under the supenision of
the Master.

Stevedore Damage

The Charterers shall be responsible for damage (beyond ordinary wear and tear) to any part of the Vessel caused
by Stevedores. Such damage shall be notified as soon as reasonably possible by the Master to the Charterers or
thair agents and to their Stevedores, failing which the Charterers shall not be held responsible. The Master shall
endeavour to obtain the stevedores’ written acknowledgement of liabélity. The Charterers are obliged to repair
any stevedore damage prior to completion of the voyage, but must repair stevedore damage affecting the
Vessel's seaworthiness or I:n_i'ﬁ:l'q_! the Vessel sails from the port where such damage was caused or found.
all additional expenses inmngd;gaﬁ‘l be for the account of the charterers and any time lost shall be for the
account urammmmm&u@@{s by the Charterers at the demurrage rate.
L o8
Laytime 7y
e
' . g~
Separate laytime for loading and msdmgng’“.“__) e

..-""'-',—'
The cargo shalfl be loaded within the nmnba'ufrur'[li@da*,ujhmn’s as indicated in Box 16, weather permétting,
Sundays and holidays excepted, unless used, in which eve q\E used shall count. The cargo shall be discharged
within the number of running days/hours as indicated i Box 16, weather permitting, Sundays and holidays

excepted, unless used, in which event time used shall count. )
e
Total laytime for loading and discharging N

il
The cargo shall be loaded and discharged within the number of total Tunning days/hours as indicated in Box 15,
weather permitting, Sundays and holidays excepted, unless used, in which event time used shall cournt_

Commencement of laytime (loading and discharging]

Laytime for loading and discharging shall commence at 13.00 hours, if notice of readiness i given up to and
induding 12 00 hours, and at 06.00 hours next working day if notice given during office hours after 12.00 hours.
Notice of readiness at loading port to be given to the Shippers named in Box 17 or if not named, to the Charterers
or their agents named in Box 1E. Notice of readiness at the discharging port to be given to the Receivers or, if
not known, to the Charterers or their agents named in Box 19.

If the loadmg/discharging berth is not available on the Vessel's arrival at or off the port of loading/discharging,
the Vessel shall be entitied to give notice of readiness within ordinary office hours on armival there, whether in
free pratigue or not, whether customs deared or not. Laytime or time on demurrage shall then count as if she
were in berth and in all respects ready for loading/discharging provided that the Master warrants that she is in
fact ready in afl respedts. Time used in moving from the place of waiting to the loading/ discharging berth shall
ot count as laytime. If, after inspection, the Vessel is found not to be ready in afl respects to load,discharge time
lost after the discovery thereof until the Vessel i again ready to load /discharge shall not count as [aytime. Time
used before commencemeant of laytime shall count.

cup-lriﬁ:ht £ 1994 BIRACD. Asl rﬁhr.‘s reserved. .Arrr'urul.l:rmriseu mprnﬁ, -mpimas, mprnm.nim or distribution of is BIMOD SmartCon
donuremt will consttuts an inmr'ﬁ;emcﬂ: of EINACOrs -:np'rﬁﬁm. Az revised 1522, 1976 and 1954 Expleanetory Rotes are aveiabie from SIMCOD ak
W ETIC0.OFE.
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*Indicate alternative (a) or [b) as agreed, in Box 16.
Demurrage

Demurrage at the loading and discharging port is payable by the Charterers at the rate stated in Box 20 in the
manner stated in Box 20 per day or pro rata for any part of a day. Demurrage shall fall due day by day and shall
be payable upon receipt of the Owners' invoice. In the event the demurrage is not paid in accordance with the
above, the Owners shall give the charterers 96 running hours written notice to rectify the failure. If the
demurrage is mot paid at the expiration of this time limit and if the vessel is in or at the loading port, the Owners
are entitled at any time to terminate the Charter Party and claim damages for any losses caused thereby.

Lien Clause

The Cwmers shall have a lien on the cargo and on all sub-freights payable in respect of the cargo, for freight,
deadfreight, demurrage, claims for damages and for all other amounts due under this Charter Party induding
costs of recovering same.

cancelling Clause

Should the vessel not be ready to load [whether in berth or not) on the cancelling date indicated in Box 21, the
charterers shall have the option of cancelling this Charter Party.

Should the Owners antidpate that, despite the exercise of due dilizence, the Vessel will not be ready to load by
the cancelling date, they shall nonify the charterers thereof without delay stating the expected date of the
wessel's readiness to load and askingwhether the Charterers will exercisa their option of cancelling the Charter
Party, or agree to a new cancelling date. Such-aption must be declared by the Charterers within 48 running hours
after the receipt of the Owners' notice. If the charterers do not exercise their option of cancelling, then this
Charter Party shall ke deemed to be amended such that the seventh day after the new readiness date stated in
the Owmers' notification to the Charterers shall be'the.new cancelling date. The provisions of sub-cause [b) of
this Clause shall operate only once, and in case of the Vesseal's further delay, the Charterers shall hawve the option
of cancelling the Charter Party as per sub-clause (a) of this Clause.

Bills of Lading

Bills of Lading shall be presented and signed by the Master asper the "congenbill" il of Lading form, Edition
1994, without prejudice to this Charter Party, or by the Owners' agents provided written authority has been given
by Owners to the agents, a copy of which is to be fumished to the charterers. The charterers shall indemnify the
Orwmers against all consequences or liabilities that may arise from the signing of bills of lading as presented to
the extent that the terms or contents of such bills of lading impose or result in the imposition of more onerous
liabilities upon the Onwners than those assumed by the Owners under this Charter Party.

Both-to-Blame Collision clause

If the vessel comes into collision with another vessel as a result of the negligence of the other vessel and any act,
neglect or default of the Master, Mariner, Pilot or the servants of the Owmers in the navigation or in the
management of the Vessel, the owners of the cargoe carned hereunder will indemnify the Owners against all loss
or liability to the other or non-cammying wessel or her owners in so far as such loss or liability represents loss of,
or damage to, or any claim whatsoever of the owners of said cargo, paid or payable by the other or non-carrying
wessel or her owners to the owners of said cargo and set-off, recouped or recovered by the other or non-carrying
vessel or her owners as part of their claim against the carrying Vessel or the Owners. The foregoing provisions
shall also apply where the owners, operators or those in charge of any vessel or vessels or objects other than, or
in addition to, the colliding vessels or objects are at fault in respect of a collision or contact.
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General Average and Mew Jason Clause

General Average shall be adjusted in London undess otherwise agreed in Box 22 sccording to York-Antwerp Rules
1224 and any subsequent modification thereof. Propristors of cargo to pay the cargo's share in the general
expenses even if same have been necesatated through neglect or default of the Owners' senvants (see Clause 2).
If Generzl Average is to be adjusted in accordance with the law and practice of the United States of Amernica, the
following Clause shall apply: "in the event of accident, danger, damage or disaster before or after the
commencement of the voyage, resulting from any cause whatsoever, whether due to negligence or not, for which,
or for the consequence of which, the Owners are not responsiblie, by statute, contract or otherwise, the cargo
shippers, consigness or the owners of the cargo shall contribute with the Owners in General Average to the
payment of any sacrifices, losses or expenses of a General Average nature that may be made or incurred and
shall pay salvage and special charges incuwrred in respect of the cargo. If a salving vessel is owned or operated by
the Owmers, salvage shall be paid for as fully as if the said salving wessel or vessals belonged to strangers. Such
depaosit as the Owners, or their agents, may deem sufficient to cover the estimated contribution of the goods
and any salvage and special charges thereon shall, if required, be made by the cargo, shippers, consigneas or
owners of the zoods to the Owners before delivery.”

Taxes and Dues Clause

On Vessel - The Oremers shall pay all dues, charges and taxes customarily levied on the Vessel, howsoever the
amount theraof may be is;a.ged{"‘}

On cargo - The Charterers sha ali-dues, charges, duties and taxes customarily levied on the cargo,
howsoever the amount thereof miﬂﬁsemd

on freight - Unless otherwise agreed in Eﬁ:ﬁza} taxes levied on the freight shall be for the Charterers' account.

Agency 4" -v)
In every case the Ownars shall appoint their own ﬂ&‘.&mﬂ‘l at the port of loading and the port of discharge.
Brokera ¢
B e
A brokerage commission at the rate stated in Box 24 on the fre fraight and demurrage eamed is due

to the party mentioned in Box 24. In case of non-2xecution ﬂﬂb}lmherage an the estimated amount of
freight to be paid by the party responsible for s:.lchnun—amumtqﬂwnmters as indemnity for the latter's
expenses and work. in case of more voyages the amount nfmdenurnpt,u be agreed.

General strike Clause

If there is a strike or lock-out affecting or preventing the actual loading of the cargo, or any part of i, when the
vessel is ready to proceed from her last port or at any time during the voyage to the port or ports of loading or
after her arrival there, the Master or the Owners may ask the Charterers to declare, that they agree to reckon
the laydays as if thers were no strike or lock-out. Unless the Charterers have given such declaration in writing
[by telegram, if necessary) within 24 howrs, the Owners shall have the option of cancelling this Charter Party. if
part cargo has afready been loaded, the Dwners must proceed with same, (freight payable on loaded guantity
only) having liberty to complate with other cargo on the way for their own acoount

If there is 3 strike or lock-out affecting or preventing the actual discharging of the cargo on or after the Vessal's
arrival at or off port of discharge and same has not bean settiad within 48 hours, the Charterers shall have the
option of keeping the Vessel waiting until such strike or lock-out is at an end against paying half demurrage after
expiration of the time provided for discharging until the strike or lock-out terminates and thereafter full
demurrage shall be payable until the completion of discharging, or of ordering the Vessel to a safe port where
she @n safely discharge without risk of being detained by strike or lock-out. Such orders to be given within 43
hours after the Master or the Owners have given notice to the Charterers of the strike or lock-out affecting the

cnpﬂlriﬁm £ 1934 BIMCD. .ﬂdlr’ﬁrﬁ:rum.mummgu mppﬂ;,mpimn rapmmnimm disbribution of Sis BIMOD SmartCon
duu.rrﬂ'rtwiﬂcm:ﬁ:ﬂ!mhmrg:mat of BINCOrs mp-p'iﬁm..ﬂsrmmuﬂ?ﬂ. 1575 amd 19548 Bu_nmnrymumarﬁahlzrrm BIMICT Bk
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discharge. On delivery of the cargo at such port, all conditions of this Charter Party and of the Bill of Lading shall
apply and the Vessel shall receive the same freight as if she had discharged at the criginal port of destination,
except that if the distance to the substituted port exceeds 100 nautical miles, the freight on the cargo delivered
at the substituted port to be increased in proportion.

Except for the obligations described above, peither the Charterers nor the Owners shall be responsible for the
consequences of any strikes or lock-outs preventing or affecting the actual loading or discharging of the cargo.

War Risks ["Woywar 19937
For the purpose of this Clause, the words:

(1} The "Owners" shall incude the shipowners, bareboat charterers, disponent owners, managers or other
operators who are charged with the management of the Vessel, and the Master; and

{ii} "war Risks" shall include any war (whether actual or threatened), act of war, civil war, hostilities, revolution,
rebellion, civil commeotion, warlike operations, the laying of mines (whether actual or reported), acts of piracy,
acts of terrorists, acts of hostifity or malicious damage, blockades [whether imposed against all vessels or
imposed selectively against Vessalz of certain flags or cwnership, or against certain cargoes or crews or otherwise
howsoever], by any person, body, terrorist or political group, or the Government of any state whatsoever, which,
in the reasonable judgement of the Master and,/or the Owners, may be dangerous or are fikefy to be or to become
dangerous to the Vessel, her ?fﬁh'm or other persons on board the vessel

Ifatmynn'ebefnfeﬂievﬂsed ’E’qas]uadmg, it appears that, in the reasonable judgement of the Master
and/or the Owners, perfmnme’ti"%wﬂfmtrad of Carriage, or any part of it, may expose, or is likely to
expose the Vessel, her cargo, crew uﬁn_;rllu’r-aa'mm on board the Vessel to War Risks, the Owniers may give
notice to the Charterers cancelling this C;;:{K,E[ Carriage, or may refuse to perform such part of it as may
expose, or may be likely to expose, the Vessel hercarge, crew or other persons on board the Vessel to War Risks;
provided always that i this Contract of Carriage.figuides that loading or discharging is to take place within 2
range of ports, ardatﬂlepuﬂmpuﬁmmatedwﬁmﬁummhvﬁm her cargo, rew, or other persons
onbeard the Vessel may be exposed, or may be |I}:E|',' o be - exposed, to War Risks, the Owners shall first require
the Charterers to nominate any other safe port which Ilﬁ"wmﬁn the range for loading or discharging, and may
only cancel this Contract of Carriage if the Charterars shall mbﬁa«} nominated such safe port or ports within 48
hiours of receipt of notice of such requirement. 'l -
LS,

Thie Crameers shall not be required to continue to load cargo for aw;nﬂawrms@i Bills of Lading for any port
or place, or to proceed or continue on any voyage, or on any part thereof, or to proceed through any canal or
waterway, or to proceed to or remain at any port or place whatsoever, where it appears, either after the loading
of the cargo commences, or at any stage of the voyage thereafter before the discharge of the cargo is completed,
that, in the reasonable judzement of the Master and/or the Owners, the Vessel, her cargo [or amy part thereof],
craw or other persons on boand the Vessel |or any one or mare of them) may be, or are likely to be, exposed to
wiar Risks. If it should so appear, the Owners may by notice request the Charterers to nominate a safe port for
the discharge of the cargo or any part thereof, and if within 28 hours of the receipt of such notice, the Charterers
shall not have nominated such 3 port, the Owners may discharge the cargo at any safe port of their choice
[including the port of loading] in complete fulfilment of the Contract of Carriage. The Cwners shall be entitled to
recower from the Charterers the extra expenses of such discharge and, if the discharge takes place at any port
other than the loading port, to receive the full freight as though the cargo had been carried to the discharging
port and if the extra distance exceeds 100 miles, to additional freight which shall be the same percentage of the
freight contracted for as the percentage which the extra distance represents to the distance of the normal and
customary route, the Crwmers having a lien on the cargo for such expenses and freight.

If at any stage of the voyage after the loading of the cargo commences, it appears that, in the reasonabie
judgement of the Master and/or the Owners, the Vessel, her cargo, oew or other persons on board the Vesssl
may be, or are likely to be, exposed to War Risks on any part of the route (induding any canal or waterway) which
is normally and customarily used in a voyage of the nature contracted for, and there is another longer route to
the discharging port, the Owners shall give notice to the Charterers that this route will be taken. in this event the

l:npﬂht 0 1354 BIMCO. A8 rﬁhﬂ: reserved. Amy uraukharissd mﬂmﬁ, dupmnn, r:prndu:hm or distribution of this BINOD SmartCon
wﬁnmsﬁh.lummmrgtmurﬁlhﬁﬂ‘swt Az revizes £522, 1976 and 1554 Bmmynmnuuﬂum:frm =18 [aw} 14
W DETIC0. 0T,

305



{e)

fal

(bj

]

PART I
GENCON 1994 Uniform General Charter

Owmners shall be entitled, if the total extra distance exceeds 100 miles, to additional freight which shall be the
same percentage of the freight contracted for as the percentage which the extra distance represents to the
distance of the normal and customary route.

The vessel shall have liberty:-

(i} to comply with all orders, directions, recommendations or advice as to departure, armival, routes, sailing in
convoy, ports of call, stoppages, destinations, discharge of cargo, delivery or in any way whatsoever which are
given by the Government of the Mation under whose flag the Vessel sails, or other Government to whose laws
the Cwniers are subjact, or any other Government which so requires, or any body or group acting with the power
to compel compliance with their orders or directions;

{ii} to comply with the orders, directions or recommendations of any war risks undenwriters who have the
authority to give the same under the tarms of the war risks insurance;

iii} to comply with the terms of any resolution of the Security Counal of the United Nations, any directives of
the European Community, the effective orders of any other Supranational body which has the right to issue and
give the same, and with national laws aimed at enforcing the same to which the Owners are subject, and to obay
the orders and directions of those who are charged with their enforcement;

{iv] to discharge at any other p-Drt ary CArgo or part thereof which may render the vessel lable to confiscation
as a3 contraband carrier; » '| ";.,
LN
|v] to call at any other port tutha!?geihemw or any part thereof or other persons on board the Vessel when
there is reason to believe thatﬂiegﬁ#.suh}actm mternment, imprisonment or other sanctions;
-

|vi] where cargo has not been Inadeduriqs%,dlsctﬂlgedbfﬂm Owners under any provisions of this clause,
to load other cargo for the Owners' own thmvmh&rmnmmwﬁmrwﬁe‘m
backwards or forwards orin ammwdweﬂmm:lmm customary route.

If in compliance with any of the provisions ufstd:—dauses I;‘a,to [5) of this Clause amything is done or not done,
such shall not be deemed to be a deviation, but shail IIEE{IS ed as due fulfilment of the Contract of Carriage.

{
General lce Clause " .a-,l
I|
* \._;.r‘f

Port of loading e

In the event of the loading port being inaccessible by reason of ice when the Vessal is ready to proceed from her
last port or at amy time during the voyage or on the Vessel's arrival or in case frost sets in after the Vessel's armval,
the Master for fear of being frozen in is at liberty to leave without cargo, and this Charter Party shall be null and
woid.

If during loading the Master, for fear of the Vessel being frozen in, deems it advisable to lzave, he has liberty to
do so with what cargo he has on board and to proceed to any other port or ports with option of completing cargo
for the Owners' benefit for any port or ports including port of discharge. Any part cargo thus loaded under this
Charter Party to be forwarded to destination at the Vessel's expense but against payment of freight, provided
that no extra expenses be thereby caused to the Charterers, freight being paid on guantity delivered {in
proportion if lumpsum), alf other conditions as per this Charter Party.

In case of more than one loading port, and if one or more of the ports are closed by ice, the Master or the Owners
to be at fiberty either to load the part cargo at the open port and fill up elsewhere for their own account as under
section (b) or to dedare the Charter Party null and void unless the Charterers agree to load full cargo at the opan
port.

tnp!ll"ghl'.ll 1934 BIMCD. AR rﬁh'ls reserved. Any unaukhorised -:np-pn& d.lpl:\:ﬂiﬁn. r:prndu:tim or distribution of this BENSOD SmartTon
docurrest will consttute an hmrﬁ:m:rt of EiMCD's mp\rr?ght. A= revised 1522, 1576 snd 1954, Explanatory rotes are mverable from EIMOD at
W _DTC.OTE.
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Port of discharge

should ice prevent the vVessel from reaching port of discharge the Charterers shall have the option of keeping
the Vessel waiting until the re-opening of navigation and paying demurrage or of ordering the Vessel to a safe
and immediately accessible port whera she an safely discharge without risk of detention by ice. Such orders to
be given within 48 hours after the Master ar the Owners have given notice to the Charterers of the impassibility
of reaching port of destination.

If during discharging the Master for fear of the Vessel being frozen in deems it advisable to leave, he has liberty
to do so with what cargo he has on board and to proceed to the nearest accessible port where she can safely
discharge.

On dalivery of the cargo at such port, all conditions of the Bill of Lading shall apply and the Vessel shall receive
the same freight as if she had discharged at the original port of destination, =xcept that if the distance of the
substituted port exceeds 100 nautical miles, the freight on the cargo delivered at the substituted port to be
increased in proportion.

Law and Arbitration

This Charter Party shall be governed by and construed in accordance with English law and any dispute arising out
of this Charter Party shall be referred to arbitration in London in accordance with the Arbitration Acts 1950 and
1979 or any statutory modificats 1_“&;r&mactnmmaeuffu'memheing in force. Unless the parties agree
upon a sole arbitrator, one EI!WF shall be appointed by each party and the arbitrators so appointed shall
appoint a third arbitrator, the decisian of the three-man tribunal thus constituted or any two of them, shall be
final. On the receipt by one pamru!il_ipngmhaﬁun in writing of the other party's arbitrator, that party shall
agpoint their arbitrator within fourtedn qaﬁ'; ailing which the decision of the single arbitrator appointed shall

be final. For disputes where the total M imed by sither party does not exceed the amount stated in Box
25** the arbitration shall be conducted m%ﬁm the Small daims Procedurs of the London Maritime
Arbitrators AssoCation. o

oY

This Charter Party shall be governed by and mmﬂinﬂmmmﬁmgmmummgmmm
the Maritime Law of the United States and should any dispute arise out of this Charter Party, the matter in
dispurte shall be referred to three persons at Mew York, urﬂ'ipﬁ?ppuimed by each of the parties hereto, and
the third by the two so chosen; their decision or that of Wpﬁm shall be final, and for purpose of
enforcing any award, this agreement may be made a rule of th Court. The procesdings shall be conducted in
accordance with the rules of the Society of Maritime Arbitrato lllc'gﬁ,‘:ﬁr dizputes where the total amount
claimed by either party does not exceed the amount stated in Box 25** the arbitration shall be conducted in
accordance with the Shortened Arbitration Procedure of the Society of Maritime Arbitrators, Inc.

any dispute arising out of this Charter Party shail be referred to arbitration at the place indicated in Box 23,
subject to the procedures applicable there. The laws of the place indicated in Box 25 shall govern this Charter

Farty.
If Box 25 in Part | is not filled in, sub-clause (a} of this Clause shall apply.
* a), [b) and {c} are alternatives; indicate alternative agreed in Box 25.

*# where no figure is supplied in Box 25 in Part |, this provision only shall be woid bt the other provisions of this
Clause shall have full force and remain in effect.

Copymight © 1334 Ble.l::.AHriErmrmd.m-fummﬁseucnﬁins,m‘uiaﬁmmpmdm‘ﬁmunﬁsuimufmis EINACD SmmartCon
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New York Produce Exchange Form®
Movember Gth, 1913 — Amended October 20th, 1921; August 6th, 1931; October 3rd, 1546;
revised june 12th 1981; September 14th 1993; June 3rd, 2015.

THIS CHARTER PARTY, made and concluded in this day of 20

r"»
Betwaen of || !

F
as "Registered Owners/* Disponent M@%ﬂﬂhm Owmers (the "Owners"] of the Vessel described below
-

*delete as applicable > ’I‘_,,q}

. A
Name: o

v
IMID Mumber: -
Y
Flag: -*{ .
] i -J-'"f__,'_'

Built {year): ' a_...-—l:;_;
Deadweight all Told:  metric tons il

(For wessal's charter party description see Appendix A (Vessel Description)],
and charterers of (the “charterars”)

This Charter Party shall be performed subject to all the terms and conditions herein consisting of this main body
including any additional clauses and addenda, if applicable, as well as Appendix A attached hereto. in the event of
any conflict of conditions, the provisions of any additional clauses and Appendi:z A shall prevail over those of the
main body to the extent of such confiict, but no further.

L Duration/Trip Description

[al  The Owners agree to let, and the Charterers agree to hire, the Vessel from the time of delivery, for
within below mentioned trading limits.

[b)  Trading Limits - The Vessel shall be employed in such lawful trades between safe ports and safe places withén
the following trading limits . a5 the Charterers shall direct.

Copyright © 2049 A5BA. All rights reserved. Published by EIMIOD and jointly authored by A584, EMACO and the SWF. No part of this BIMCD
SmartCon dooument meg be copied, reproduces or distributed in vy form without the prior wiitten permiszsion of A584. Explanatory notes
mre mvmiluoe from Blmﬂﬂtm.bim.nfi First pubﬁm:ﬂ' 1313; smenced 1524, 1931, 1946, 1981 1953 and 2019,
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Berths - The Viessel shall be loaded and discharged in any safe anchorage or at any safe berth or safe place
that the Charterers or their agents may diredt, provided the Vessel can safely enter, lie and depart always
afloat.

The Vessel during loading and/or discharging may be safely aground at any safe berth or safe place where it
is customnary for vessels of similar size, construction and type to lie at the following areas/ports [if this
space is ieft blank then this sub-clause 1{d] shall not apply], if so requested by the Charterers, provided it can
do so without suffering damage.

The Charterers thall indemnafy the Owners for any loss, damage, costs, expenses or loss of time, including
any undenyater inspection required by dass, caused as 2 consequence of the Vessel lying aground at the

Charterers’ request.

Suiblet - The charterers shall have the liberty to sublet the Vessel for all or any part of the time covered by
this Charter Party, but the Charterers remain responsible for the fulfillment of this Charter Party.

Delivary

The vessel shall be delivered to the Charterers at [state port or place).

The vessel on delivery shall be seaworthy and in eveny way fit to be employed for the intended service, having
water ballast and with suffici nﬁ:ﬁzmer to operzte all cargo handling gear simuitaneously, and, with full
complement of Master, ‘and ratings who meet the Standards for Training, Certification and
Watchkeeping for Seafarers (STCW equiremants for a vessel of her tonnage.

b
The Vessel's holds shall be dlean ilm:lfh’up‘;;jt.lr ready to receive the intended cargo, or if no intendad
Calgo, any permissible cargo: g i

[i) On *delivery; or o

(i} On *arrival at first loading port if dif'Ferentfrmnlﬁrace of defivery. If the Vessal fails hold inspection then
the Vessel shall be off-hire from the time of rejection mt(ﬁnhrﬁsei hizs passed a subsequent inspection.
-

*ch{i) and {c}{ii} are alternatives; delet= as appropriate. if nudeletimi'dﬁﬂ:?—dause {clii} shall apply.
*

{d)

{e}

The Owners shall keep the Charterers informed of the vessal's iﬁmﬂqrf:g;brtu the arrival of the vessel at
the defivery port or place, the Owners shall serve the Charterars with days’ approximate and days’
definite notices of the Vessel's delivery. Following the tender of any such notice the Cwners shall give or
aflow to be given to the vessel only such further employment arders, if any, as are reasonably expected when
given to aflow delivery to ooour on or before the date notified. The Owners shall zive the Charterers and/or
their local agents notice of delivery when the Vessel is in a position to come on hire.

wessel itinerary prior to defivery:

Acceptance of delivery of the vessel by the Charterers shall not prejudice their rights against the Owners
under this Charter Party.

Laydays/cancelling

If required by the Charterers, time on hire shall not commence before [local time) and should the Vessel
not have been delivered on or before {kocal time) at the port or place stated in sub-clause 2{a), the
Charterers shall have the option of cancelling this Charter Party at any time but not [ater than the day of the
wessel's notice of delivery.

Copyright € 20413 ASBA. All rights reserved. Published oy BIMCD and jointty authored by AS84, BIMCD and the SMF. Mo part of this BIMOCD
SmsrtCon doosment ey be copied, rearoduces or distributed in ey form without the prior written permission of ASBA_ Expleratory notes
are memilabie from BIMCO utm.hi'rrm.nrﬁ. Frst pul:ish:d 1843; smanded 1524, 1931, I546 1283 1553 and 25,
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Redelivery
The vessel shall be redelivered to the Owners in fike good order and condition, ordinary wear and tear
excepted, at [state port or place)

The Charterers shall keep the Owners informed of the Vessel's itinerary. Prior to the arrival of the Vessel at
the redefivery port or place, the Charterers shall serve the Owners with days’ approximate and days’
definite notices of the Vessel's redefivery. Followang the tender of any such notices the Charterers shall give
or allow to be given to the Vessal only such further employment orders, if any, as are reasonably expected
when given to allow redelrvery to ocowr on or before the date notified.

Bcceptance of redelivery of the Vessel by the Owners shall not prejudice their rights against the Charterers
under this Charter Party.

onfoff-Hire Survay

Prior to delivery and redelivery the parties shall, unless otherwise agreed, each appoint surveyors, for their
respective accounts, who shall not later than at first loading port/last dscharging port respectively, conduct
joint on-hire/off-hire surveys, for the purpose of ascertaining the guantity of bunkers on board and the
condition of the Vessel. A single report shall be prepared on each occasion and signed by each surveyor,
without prejudice to his right to file 3 separate report satting forth items upon which the surveyors cannot
agre=. f‘ro\
L)
If either pammsmhmammgﬁve attend the survey and sign the joint survey report, such party
shall nevertheless be bound foralﬁ}pria;nstbqthe findings in any report prepared by the other party.
A
.n"'-
Any time lost as a result of the on-hire surwgh{lbeinr the Owners' account and any time lost as a result
of the off-hire survey shall be for the dnarmﬁf'p_cgmt.
i
Owniers to Provide {_\:J
The Cwners shall provide and pay for the insurmufn‘ﬁ;!.r&g_g, except as otherwise provided, and for all
provisions, cabin, deck, engine-room and other nec&sawhﬁ,lrﬁ?u:}oiler water and lubricating oil; shall pay
for wages, consular shipping and disdurgingfaﬁu!ﬂuecrew’admrgufur port services pertaining to the
crew/crew vizas; shall mantain the vessel's class and keepnl'&‘_igﬁ#thomughl',' efficent state in hull,
machinery and equipment for and during the service, and have a full, lement of Master, officers and
ratings.

The Dwners shall provide any documentation relating to the Vessel as required to permit the Vessal to trade
within the agreed limits, including but not limited to International Tonnage Certificate, Suez and Panama
tonnage certificates, Certificates of Registry, and certificates relating to the strength, safety and/or
senviceability of the Vessel s gear. Such documentation shall be mantained dunng the currency of the Charter
Party a5 necessany.

owners shall also provide and mairtain such Cartificates of Financial Responsibility for ¢il pollution to permit
the Vessel to trade within the agreed limits as may be required at the commeancement of the Charter Party.
Howeyer, in the event that, at the time of renewal, a Certificate of Financial Responsibility is unavailable in
the market place, or, the premium for same incoreases significantly over the course of the Charter Party, then
Owners and Charterers shall discuss each with the other to find a mutually agreeable solution for same, failing
such solution the port{s) that require said Certificate of Financial Responsibility are to be considered as added
to the Vessal's trading exclusions. [5ee also Clause 18 {Pollution]).

The Vessel to work night and day if required by the Charterers, with crew opening and dosing hatches, when
and where required and permitted by shore labor regulations, otherwise shore labor for same shall be for
the Charterers' account.

CDFIII!E'II‘.U m#&umﬂﬁnbmm\m.mmuqmmj&\uywmm WASBA. mwm:sw.uupmurmm
mdnmm:mrrwb:-mpi:ﬁ. @mmwmnin wmmﬁtmm@rmﬂnp&nﬁsﬂnﬂmmmmmﬂ
nmmtmalhlcnutm.hirrm.m} Fi:stpublimcﬂ 1913; smended 1524, 1931, 1926 1551 1953 and 2019,
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Charterers to Provide

The Charterers, while the Vessel is on-hire, shall provide and pay for all the bunkers except as otherwise
agread; shall pay for port charges (including compulsory garbage disposal], compulsory gangway watchmen
and cargo watchmen, compulsory and/or customary pilotages, canal dues, towages, agencies, Commissions,
consular charges [except those pertaining to individual crew members or flag of the Vessel), and all other
usual expenses except those stated in Clause 6, but when the Vessel puts into a port for causes for which the
essel is responsible (other than by stress of weaﬂher}, then all such charges incwrred shall be paid by the
Dwmers,

Fumnigations ordered because of illness of the crew or for infestations prior to delivery under this Charter
Party shall be for the Ownars' account. Fumigations ordered bacause of cargoes carried or ports visited while
the Vessel is employed under this Charter Party shall be for the Charterers’ account.

The Charterers shall provide and pay for necessary dunnage, lashing materals and also any extra fittings
requisite for a special trade or unusual cargo, but the Owniers shall allow them the use of any dunnage already
alrpard the vessel Prior to redelivery the Charterers shall remove their dunnage, fittings and lashing
materials at their cost and in their time,

Performance of Voyages

Subject to Clause 38 [Slow st‘ﬁai;'ﬁ’;} the Master shall perform the voyages with due despatch and shall
render all customary ass e with the vessel's craw. The Master shall be conversant with the English
|anguage and (although appointad.iw the Owners) shall be under the orders and diractions of the Charterers
as regards employment and apﬁ%& Charterers shall perform all carge handling, including but not
limited to loading, stowing, trimming, % securing, dunnaging, unlashing, discharging, and t@lfying, at
thair risk and expense, under the supervisign'ofthe Master.

i
-

y
Nt il
if the Charterers shall have reasonable cause to ke tisfied with the conduct of the Master or officers,
the Owmers shall, on receiving particulars of the utr: algint, investigate the same, and, if neceszary, make a
change in apgointments.

y
Bunkers C" :"—:;.
% &
Bunker quantities and prices -HL,_,,‘ "

*1) The Charterers on delivery, and the Owners on redelivery or mﬁﬁ;ﬁhamn of this Charter Party, shall
tzke over and pay for all bunkers remaining on board the Vessel as hersunder. The Vessel's bunker tank
capacities shall be at the charterers’ disposal. Bunker guantities and prices on delivery /redelivery to be

*[1i} The Cwners shall provide sufficient bunkers onboard to perform the entire time charter trip. The
Charterers shall not bunker the Vessal, and shall pay with the first hire payment for the mutuzlly agreed
estimated bunker consumption for the trip, namely metric tons at [price). Upon redelivery any
difference between estimated and actual consumption shall be paid by the Charterers or refunded by the
Owmeers a5 the case may be.

*1if] The Charterers shall not take over and pay for bunkers Remaining On Board at delivery but shall redaliver
the Vessel with about the same guantities and grades of bunkers as on delivery. Any difference between the
delivery guantity and the redelivery guantity shall be paid by the Charterers or the Owners as the case may
be. The price of the bunkers shall be the net contract price paid by the recening party, as evidenced by
suppliers’ imeoice or other supporting docurments.

* 1], (i) and (m) are alternatives; delete as applicable. IF neither Sub-clause (i), (ii] nor (7i] is deleted then Sub-
clause (i} shall apply.

Copyright © 2015 ASBA. AH rights reserved. Published oy ESMICD 2nd jointly authored by A584, EIMCD and the SMF. No part of this BIMOD
mdnu:rmzrrtm'rbecnpi:d. r:pmdunedurdishibmzdin mgmimthepiwtﬁﬂznpmsiundmapmqnm
re ilaiie from SIMCO =t wew.bimoo.org. First published 1913; amenced 1524, 1931, 1546, 1281, 1553 and 2013,
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Bunkering Prior to Delivery/Redafivery

Provided that it can be accomplished at ports of call, without hindrance to the working or operation of or
delay to the vessel, and subject to prior consent, which shall not be unreasonably withheld, the Owners shall
allow the Charterers to bunker for their account prior to deliveny and the Charterers shall allow the Dwners
to bunker for their account prior to redelivery. If consent is given, the party ordering the bunkering shall
indemnify the other party for any dalays, losses, costs and expenses arising therefrom.

Bunkering Operations and Sampling

[i} The chief Engineer shall co-operate with the Charterers’ bunkering agents and fuel suppbers during
bunkering Such cooperation shall include connecting/disconnecting hoses to the vessel's bunker manifold,
attending sampling, reading gauges or meters or taking soundings, before, during andyor after delivery of
fuels.

(i} During bunkering a primary sample of each grade of fuels shall be drawn in accordance with the
International paritime Organization (IMO) Resolution Maring Environment Protection Committes (MEPC)
MEPC 182(59) Guidelines for the Sampling of Fuel 0 for Determination of Compliance with the Marine
Pollution Convention (MARPOL) 73/78 Anmex W1 or any subsequent amendments thereof. Each primary
sample shall be divided into no fewer than five (5) samples; one sample of each grade of fuel shall be retained
on board for MARPOL purposes and the remaining samples of each grade distributed between the Owners,
the Charterers and the hmﬂer‘nﬁﬂ?s.

fiii} The Charterers warrant that'aw pipker suppliers used by them to bunker the Vessel shall comply with
the provisions of Sub-clause (c}fii) M;ﬁ 5
;|

- 3
{iv] Bunkers of different grades, specificatios or suppliers shall be segregated into separate tanks within

the vessel's natural segregation. The Ow held liable for any restriction in bunker capacity as
a result of segregating bunkers as ﬂaremmnﬂ;f

L,
Bunker Quality and Lability

~
fij The Charterers shall supply bunkers of the agreed specdfitationsiand grades: The bunkers shall be of
2 stable and homozeneocus nature and suitable for burning ﬁ»ﬂ%};ﬁgﬂ's engines and/or auxliaries and,
unless otherwise agreed in writing, shall comply with the internati nization for Standardization (150
standard B217:2012 or any subsequent amendments thereof. If 150 8213:2012 is not available then the
charterers shall supply bunkers which comply with the [atest 150 8217 standard available at the port or place
of bunkering.

[ii} The Charterers shall be liable for any loss or damage to the Owners or the Vessel @usad by the supply of
unsuitable fuels and/or fuels which do not comply with the spedfications and/or grades set out in Sub-clause
[d}(i] abowve, induding the off-loading of unsuitable fuels and the supply of fresh fuels to the Vessel The
owmers shall not be held fizble for any reduction in the Vessel's speed performance and/or increased bunker
consumption nor for any time lost and any other consequences arisng as 3 result of such supply.

Fusel Testing Program

should the Cwners participate in a recognized fuel testing program one of the samples retained by the
owmers shall be forwarded for such testing. The cost of same shall be borne by the Owners and if the results
of the testing show the fuel not to be in compliance with 150 8217:2012, or any subsequent amendment
thereof, or such other spaafication as may be agreed, the Owners shall notify the Charterers and provide a
copy of the report as soon as reasonably possible.

In the event the Charterers call into question the resuits of the testing, a fuel sample drawn in accordance
with IMO Resolution MEPC_96(47) Guidefines for the Sampling of Fuel 0il for Determination of Compliance

CWII m:ﬁsmm:iﬁnumm.mmmunymwjnhuymu by ASBA, BSACD and the SMF. an-tnruism
mmammntrm-rbempieﬂ. regroduces or diskributed in wmmﬁmmwmmﬁmdmmmwm
are mymikee fromm Blhltnum.him.nrﬁ. Firstpublish:ﬂ 194 3; wmencdesd 1524 1931 1926 1929 £953 and 2019,
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with Annex vl of MARPOL 73/78 or any subsequent amendments theraof, shall be sant to a mutually agreed,
gquzlified and independent laboratory whose analysis as regards the charactenstics of the fuel shall be final
and binding on the parties concemning the characteristics tested for. Iif the fuel sample is found not to be in
complance with the specfication as agreed in the paragraph above, the Charterers shall meet the cost of
this analysis, otherwise same shall be for the Owners’ account.

il Bunker Fuai Sufphur Content

(i} Without prejudice to anything else contained in this Charter Party, the Charterers shall supply fusls of such
specifications and grades to permit the Vessel, at all times, to comply with the maximum sulphur content
requirements of any emission control area when the Vessel is ordered to trade within that area.

Thie Charterers also warrant that any bunker suppliers, bunker craft operators and bunker surveyors used by
the Charterers to supply such bunkers shall comply with Regulations 14 and 13 of MARPOL Annex VI,
including the Guidelines in respact of sampling and the provision of bunker delivery nobas.

Thie Charterers shall indemnify, defend and hold harmless the Owners in respect of amy loss, liabifity, delay,
fines, costs or expenses arising or resuiting from the Charterers’ failure to comply with this Sub-clause (fj{iL.

[ii} Provided always that the Charterers have fulfilled their obligations in respect of the supply of fuels in
accordance with Sub-clausas (f){i}, the Owners warrant that:

i
1 the Vassel shall mmplitgai}l egulations 14 and 1E of MARPOL Annex V1 and with the requirements
of any emission control ai’egr;qﬁy
Y &
2. the Vessel shall be ahle tul:nrrs*[ﬁ]g of the required sulphur content,

when ordered by the Charterers to trade witfin arly such area.

Subject to having supplied the Vesse! with fuels in dccaqlance with Sub-clause (f)(i), the Charterers shall not
otherwise bear any loss, liability, delay, fnes, costs or EMpENSES arising or resulting from the Vessel's failure
to comply with Regulations 14 and 1E of MARPOL Annex fl !

)
i} For the purpose of this Clause, "emission control area” shaltme; @0 ared as stipulated in MARPOL Annex
w1 and/or an area regulated by regional and/or national MDl'nﬁa;:uph =, but not Emited to, the European
Unicn (EU] and the United States (US) Environmental Protection Ageng‘.q_,h;

-

gl  Grades and Quantities of Bunkers on Redelivery

Unless agreed otherwise, the vessel shall be redefivered with the same grades and about the same guantities
of bunkers as on delivery; however, the grades and guantities of bunkers on redefivery chall zlways be
appropriate and sufficient to allow the Vessel to reach safely the nearest port at which fuets of the required
types are available.

10.  Rate of Hire; Hold Cieaning; Communications; Victualing and Expensas

|al  The Charterers shall pay for the use and hire of the said Vesssl at the rate of per day or pro rata for any
part of a day, commencng on and from the time of her delivery, as aforesaid, induding the overtime of rew;
hire to continue untit the time of her redefivery to the Owners as per Clause & [Redelivery] [unlass Vessal
lost}.

Unless otherwise mutually agreed, the charterers shall have the option to redeliver the vessel with
unclean/unswept holds against 3 lumpsum payment of in lieu of hold deaning, to the Owners [unless
wvassel lost).

EWI‘.H 2013 FSB-\.A.HI'-?'IB mesered. Published :I"BIM{GW}&TH‘:‘BMI‘EH wm Ewwmlw.ﬂnpﬂtﬂmﬂm
Sm-'b:mdnn.rmzntnwfhempi:ﬁ.rwmmmdnru'uuibﬁmhmymrmwimm:piuruﬁnmpm ission of ASEA. kory pates
are mymikeok from th'ltl:r-u:m.hirrm.m]_ First pubh'sh:ﬂ 194 3; mmencesd £524, 1931, 1945 1921 1953 snd 2019,
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The Owners shall victual pilots and such other persons as authorized by the Charterers or their agents. While
an-hire, the Charterers shall pay the Owners along with the hire payments, per thirty [30) days or pro
rata, to cover all Communications, Victusling and Expenses properly mcurred by the Vessel under the
Charterers’ employmeant.

For the purpose of hire calcuiations, the times of delivery, redelivery or tarmination of this Charter Party shall
be adjusted to Coordinated Universal Time [UTC).

Hold Cleaning/Residue Disposal

[i) The Charterers may request the Owners to direct the crew to sweep and,/or wash and/or dean the holds
between voyages and/or between cargoes against payment at the rate of per hold, provided the cew
is albble safely to undertake such work and is allowed to do so by local regulations. In connection with any such
operation the Owners shall not be responsible if the Vessel's holds are not accepted or passed. Time for
cleaning shall be for the Charterers’ account.

[ii] Unless this Charter Party is concluded for a single laden leg, all deaning agents and additives (including
chemicals and detergents) required for cleaning cargo holds shall be supplied and paid for by the Charterers.
The Charterers shall provide the Owners with 2 dated and signed statement identifying cleaning agents and
additives that, in accordance with IMO Resolution 219(63) Guidelines for the implementation of MARPOL
Annex W, are not substances harmful to the marine environment and do not contain any component known

to be carcinogenic, nn:lagerm'l_:m'ﬁ-ﬁsmmx

[iii} Throughout the currency uFP;éﬁﬁFm Party and at redelivery, the Charterars shall remain responsiole
for all costs and time, including dev ‘p{if:‘an-,', associated with the removal and disposal of c@rgo related
residues and/or hold washing water n}ﬁwgean'mg agents and detergents and/or waste. Removal and

disposal as aforesaid shall always be n P with and as defined by MARPOL Annex V, or other
i

applicable nules. .ﬂ"‘\___ o

F
Hire Payment f:“-\}
Payment ;:"_-_\’-

-

Payment of Hire shall be made without deductions due to EW@GM charges so as to be received by
the Owners or their designated payes mmmehartmma&ﬁigﬂr" 2 inthe currency stated in Clause
10 [Rate of Hire; Hold Cleaning; Communications; Vichualing and E ss]in funds avzilable to the Dwners
on the due date, fifteen {15) days in advance, and for the last fifteen (15} days or part of same the
approximate amount of hire, and showld the same not cover the actwal time, hire shall be paid for the balance
day by day as it becomes due, if 50 required by the Owners. The first payment of hire shall be due on defivery.

Grace Period

where there i failure to make punctual payment of hire due, the Charterers shall be given by the Owners
thres (3] Banking Diays (as recognized at the agreed place of payment and the place of currency of the Charter
Party} written notice to rectify the failure, and when so rectified within those three (3] Banking Days following
the Onaners” notice, the payment shall stand as puncual.

Withdrawal

Failure by the Charterers to pay hire due in full within three (3) Banking Days of their receiving a notice from
Owmners under Sub-clause 11(b) above shall entitle the Owners, without prejudice to amy other rights or claims
the Onwners may have against the Charterers:

[i) to withdraw the vessel from the service of the Charterers;

Copyright € 2043 ASBA. ANl rights reserved. Puliished oy BIMCD and jointly authored by A58A, EIWMCD and the SME. No part of this BIMOD
suu‘bcudnmmentmbeenpied. mgruﬂum:inruismuh mhmﬁmmwmpmmwmmmwm
are memileoie hmilMtDutww.hirrm.nra. FFrstpubh'sh:d 181 3; amended 1528 1534 1585 1524 £553 and 2049,
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[ii} to damages, if they withdraw the vessel, for the loss of the remainder of the Charter Party.
SUSEEnson

&t any time while hire is outstanding, the Cwners shall, without prejudice to the liberty to withdraw, be
entitled to withhold the performance of any and all obligations hereunder and shall have no responsibility
whatsoever for any consequences thereof, and Charterers hereby indemnify the Owners for all legitimate
and justifiable actions taken to secure their interests, and hire shall continue to acorue and any extra
expenses resulting from such withholding shall be for the Charterers' account.

Last Hire Payment

should the vessel be on her voyage towards port/place of redeliveny at the time the last payment(s) of hire
isfare due, said payment]s) is/are to be made for such length of time as the estimated time necessary to
comphete the voyage, including the deduction of estimated disbursements for the Owners” account before
redelivery. Should said payments not cover the actual time, hire is to be paid for the balance, day by day, as
it becomes due.

Unless Sub-clause 9{a)(ii} or (#i] has been agreed, the Charterers shall hawve the right to deduct the value of
bunkers on redefivery from fast sufficient hire payment(s).

when the Vessel has been i , any difference in hire and bunkers is to be refunded by the Dwners
or paid by the Charterers wi e [5) Banking Days, as the case may be.

™ _..r
cash Advances e
*
Cash for the Vessel's ordinary dishu;ewiups;fymy port may be advanced by the Charterers, as required by
the Owners, subject to two and a half ﬁﬂjﬂgﬁpﬂm and such advances shall be deducted from
the hire_ The Charterers, however, shall in no way%mmjble far the application of such advances.

¥

.

Speed and Consumption

]

Upon delivery and throughout the duration of this d‘nl‘te’l"l?ﬁﬁiﬂye Vessel shall be capable of speed and
daily consumption rates as stated in Appendix & in good we @n-all sea passages with wind up to and
including Force four [4) 25 per the Beaufort Scale and sea state wp including S2a State three (3] as per
the Douglas Sea Scale [unless otherwise specified in Appendix A). Anvpﬂigi during which the Vessel's speed
is deliberately reduced to comply with the Charterers’ mdersfrequ?remenls [unless slow steaming or eco
speed warranties have been given in Appendix 4 or for reasons of safety or while navigating within narmow
or restricted waters or when assisting avessel in distress or whan saving or attempting to save life or property
at sea, shall be excluded from performance calculations.

The Charterers shall have the option of using their preferred weather routing service. The Master shall
comphy with the reporting procedure of the Charterers’ weather routing sarvice and shall follow routing
recommendations from that service provided that the safety of the Vessel and/or cargo is not compromised.

Thie actual route @ken by the vessel shall be used as the basis of any calculation of the Vessel's performance.

If the speed of the Vessel is reduced and/or fuel oil consumption increased, the Charterers may submit to
the Owners a documented caim limited to the estimated time lost and/for the additional fusl consumed,
supported by 3 performance analysis from the weather routing service established in accordance with this
Clause. The cost of any tima lost shall be off-set against the cost of any fuel saved and vice versa_

In the event that the Owners contest such claim then the Owners shall provide copies of the Vessel's deck
logs for the pericd concerned and the matter shall be referred to an independent expert or alternative
weaather service salected by mutual agreement, whose report shall take vessel's log data and the Charterers’

Ewt'ﬂ mﬂﬂuﬂr@lbm.mﬂﬂlﬂl a}'EWNjD&!ﬂ!md wm EIMOD mnd Ehe M.anwtﬂ'ﬂ'ﬁsﬂm
mdmmnwh:m-pi:ﬂ. r:pmmn:dn-ru.imin mmﬁmmﬁurmpﬂmﬁﬁmﬂmmmm
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weather service data into consideration and whose determmation shall be final and binding on the parties.
The cost of such expert report shall be shared equally.

Spaces Available

The whole reach of the Vessal's holds, decks, and other cargo spaces {not more than she can reasonably and
safiely stow and carry), also accommodation for supercargo, if carned, shall be at the Charterers” disposal,
resending only proper and sufficient space for the Vessel's Master, officers, ratings, tackie, apparel, furniture,
provisions, stores and bunkers.

In the event of deck cargo being cammied, the Owners are to be and are hereby indemnified by the Charterers
for any loss and/or damage and/or liability of whatsoever nature howsoever caused to the deck cargo which
wiould not have arisen had the deck cargo not been loaded. Bills of Lading shall be issued as per Clause 31ic).

SUperCargn

The Charterers are entited to appoint a supercargo, who shall accompany the vessel at the Charterers’ rsk
and see that voyages are performed with due despatch. He is to be furnished with free accommodation and
meals same as provided for the Master's table. The Charterers and the supercargo are required to sign the
standard letter of waiver and indemnity recommended by the Vessel's Protection and Indemnity Association
before the supercargo comes on h:-ard the Vessal.

Sailing Orders and Logs \‘_ﬁx

-t
The Charterers shall furnish the time to time with all requisite instructions and sailing directions,
in writing, in the Engfish languaga, t shall keep full and comect deck and engine logs of the
voyage of voyages, which are to be patent Charterers or their agents, and shall furnish the Charterers,
thair agents or supercargo, when required Hn‘uamw of such deck and engine logs, showing the course
of the vessel, distance run and the muwnpmn r.ﬂu.nh‘ers. Any bog extracts required by the Charterers shall

be in the English languaze. h_.
_.-—\
Cargo Exclusions i
‘,- -w
The Vessel shall ba employed in carrying lawful merchandiss, amy gocds of a dangerous, injurious,
flammable or corrosive nature unless carried in accordance th iremants of recommendations of

the competent authorities of the country of the Vessel's registry, and ofpﬂns of leading and discharge, and
of any intermediate countries or parts through whose waters the viesgel must pass. Without prejudice to the
genarality of the foregoing in addition the following are specifically axcluded: Inestock of any description,
arms, ammunition, explosives, nuclear and radicactive material,

off-Hire

In the event of loss of time from deficiency and/or default and/or strike of officers or ratings, or deficiency
of stores, fire, breakdown of, or damage to hull, machinery or equipment, grounding, detention by the arrest
of the Vessel, (unless such arrest is caused by events for which the Charterers, their sub-charterers, servants,
agents or sub-contractors are responsibla), or detention by Port State control or other competent authority
for vessel deficencies, or detention by average acodents to the Vessel or cargo, unless resulting from
inherent vice, quality or defect of the cargo, drydocking for the purpose of examination, cleaning and/or
painting of underwater parts and/or repair, or by any other similar cause preventing the full working of the
essel, the payment of hire and overtime, if any, shall cease for the time thereby lost. Should the vessel
deviate or put back during a voyage, contrary to the orders or directions of the Charterers, for any reason
other than accident to the cargo or where permitted in Clause 22 (Uberties) hereunder, the hire to be
suspended fram the time of her dewviating or putting back until she is again in the same or equidistant position
from the destination and the voyage resumed therefrom. All bunkers used by the Vessel while off-hire shall
be for the Owners' account. in the event of the vessel being driven into port or to anchorage through stress

Copysight £ 2015 ASEA AN rights meserved, Published by EIMCD snd jointly suthored by A58, BIMCO and the SMF. Mo part of this BIMCD
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of weather, trading to shallow harbors or to rivers or ports with bars, any detention of the Vessel and/for
expenses resufting from such detention shall be for the Charterers’ account. if wpon the voyage the speed be
reduced by defect in, or breakdown of, any part of her hull, machinery or equipment, the time so lost, and
the oost of any extra bunkers consumed in consequence thereof, and all extra proven expenses may be
deducted from the hire. Bunkers used by the Vessel while off-hire and the cost of replacing same shall be for
the Owners’ account and therefore deducted from the hire.

Poflution

The Owniers shall provide for standard oil pollution coverage equal to the level customarily offered by the
International Group of PRI Clubs, together with the appropriate certificates to that effect. (S=e also Clause 6
|Cwmeers to Provide]).

Drydocking

The Vessel was last drydocked

Except in case of emergency or under Clause 52(b), no drydocking shall take place during the currency of this
Charter Farty.

Total Loss

Shiould the vessel be lost, mui_gfj&hm;lmj nat earned [reckoning from the date of loss or being
last heard of) shall be mmm@merm at once.

L

Exceptions ‘I.H'-!.

FaFr "
The act of God, enemies, fire, restraint u[p{ri%ﬂ‘_l}lhrs and people, and all dangers and accidents of the
seas, rivers, machinery, boiters and navigation, of navigation throughout this Charter Party, always
miurtually excepted. )
Liberties )

-
Tha vessel chall have the liberty to sail with or withowt pilotsy and be towed, to assist vessels in
distress, and to deviate for the purpose of saving life and pro & 4

Liens S

The Owners shall have a lien upon all cargoes, sub-hires and sub-freghts (induding deadfreight and
demurrage) belonging or due to the Charterers or any sub-charterers, for any amounts due under this Charter
Party, incduding general average contributions, and the Charterers shall have a hien on the vessel for all
manies paid in advance and not earned, and any overpaid hire or excess deposit to be returned at once.

The charterers will not directly or indirectly suffer, nor permit to be continued, any lien or encumbrance,
which might have priority over the tithe and interest of the Owners in the Vesse!. The Charterers undertake
that during the period of this Charter Party, they will not procure any supplies or necessaries or services,
including any port expenses and bunkers, on the credit of the Cwners.

Salvage

Al derelicts and salvage shall be for the Owners” and the Charterers’ equal benefit after deducting the
Owmers’ and the Charterers’ expenses and crew's proportion.

General Average

Copyright & 2013 ASBA. All rights nesenved. Published by BIWCD and jointly authored by AS8A, EIMOD and the SMF. Wo pert of this BIMOO
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General average shall be adjusted according to York-antwerp Rules 1994 and settled in US dollars in the same
place as stipulated in Clause 54 (Law and Arbitration). The Charterers shall procure that all bills of lading
issued during the currency of this Charter Party will contain a provision to the effect that general average
shiall be adjusted according to York-Antwerp Rules 1994 and will include the “New Jason Clause" as per Clause
33[c). Time charter hire will not contribute to general average.

Navigation

Nothing herein stated is to be construed as a demise of the Vessel to the Charterers. The Owners shall remain
responsible for the navization of the Vessel, acts of pilots and tug boats, insurance, crew, and all other
matters, same as when trading for their own account.

Cargo Claims

Cargo claims as between the Owners and the Charterers shall be seftled in accordance with the Inter-Club
NYPE Azreement 1996 (as amended 1 Septemnber 2011}, or any subsequent modification or replacement
thereof.

cargo Handling Gear and Lights

The Owmers shall maintain 'thf :gb handling gear of the Vessel providing fifting capadty as described in
Appendix A [Vessel Description). The Owners shall also provide on the Vessel for night work lights as on
board, but all additional lights wﬁ&e on board shall be at the Charterers’ expanse  The Charterers shall
hawve the use of amy cargo haruiirémﬁ:r‘,nkbuard the Vessal, If required by the Charterers, the Vessel shall
work night and day and all cargo ha‘?ld:l'yﬂ shall be at the Charterers’ disposal during loading and
discharging. In the event of dizabled m?gn:@xdﬁmg gear, or insufficient power to operate the same, the
assel is to be considered to be off-hire t.n-'ﬂlgp_gu‘iiﬁg! that time is actually lost to the Charterers and the
Owners to pay stevedore stand-by charges nl:ca('lﬂ'l.pdglembv, unless such disablement ar insufficiency of
power is caused by the Charterers' stevedores. |Fl'é£.ﬁ'ﬂ by the Charterers, the Owners shall bear the cost
of hiring shore gear in liew thereof, in which mseﬂie'.fessnil Il remain on-hire, except for actual time lost.
Solid Bulk Cargoes/Dangerous Goods L“‘C‘:;.
The Charterers shall provide approgriate information on the mﬁgqﬁtﬂm:e of loading in accordance with
the reguirements of the IMC international Maritime Sold Bulk {IMSBC] Code to enable the
precautions which may be necessary for proper stowage and carriage to be put into effect. The
information shall be accompanied by a cargo declaration summarising the main detzils and stating that the
cargo is fully and accurately described and that, where applicable, the test results and other specifications
can be considered as representative for the cargo to be loaded.

If a cargo fisted in the MO International Maritime Dangerous Goods [IMDG] Code [website: www imo.org) is
agreed to be camed, the Charterers shall provide a dangerous goods transport document and, where
applicable, a container/vehicle packing certificate in accordance with the IMDG Code requirements. The
dangerous goods transport document shall includie 2 certificate or declaration that the goods are fully and
accurately described by the Proper Shipping Name, are dassified, packaged, marked and labelled/placarded
cormectly and are in afl respects in proper condition for transport according to applicable international and
national government regulations.

The mMaster shall be entitled to refuse cargoes or, if already loaded, to unload them at the Charterers’ risk
and expense if the Charterers fail to fulfil their IMSBC Code or IMDG Code obligations as applicable.

BAMCO Hull Foufing Clause for Time Charter Parties

Copyright & 2013 ASEA. Al rights ressrved. Publizhed oy ESM00 and jointly authared by AS8A, E400 and the SWF. Mo part of thiz BINOD
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If, in accordance with the Charterers’ orders, the Vessel remains at or shifts within a place, anchorage and/or
berth for an aggregated period exceading:

(i} a period as the parties may agree in writing in 2 Tropical Zone or Seasonal Tropical Zone®; or
(i} @ period as the parties may agree in writing outside such Zones*

any warranties concerning speed and consumption shall be suspended pending inspection of the Vessal's
underwater parts including, but not limited to, the hull, sea chests, rudder and propeller.

*If no such periods are agreed the default periods shall be 15 days.

In accordance with Sub-clause (a), either party may call for inspection which shall be arranged jointhy by the
owmers and the Charterers and undertaken at the Charterers’ risk, cost, expense and time.

If, @s a result of the inspection either party calls for deaning of any of the underwater parts, such cleaning
shall b= undertaken by the Charterers at their risk, cost, expense and time in consultation with the Ownars.

(i} Cleaning shall ahways be under the supervision of the Master and, in respect of the undensater hull coating,
in accordance with the paint manufacturers' recommended guidelines on deaning, if any. Such cleaning shall
be carried out without damage to the Vessel's underwater parts or coating.
k'

P A
(ii] , at the port or place of E;'Lq:gcﬂm, cleaning as requited under this Sub-clause (c] is not permitted or
possible, or if the Charterers choose fpostpone deaning, speed and consumption warranties shall remain
suspended until such deaning has ;:;:l;p&emd

& ¥

Y
(iii} if, despite the availability D'fﬂﬁﬁhh!f. ilities and equipment, the Owners nevertheless refuse to permit
cleaning, the speed and consumption warr tie _.sl'.athe reinstated from the time of such refusal.

o
Cleaning in accordance with this Clause shall iPHE'éQH?EHI'ﬁEd out prior to redelivery. if, neverthaless the
Charterers are preventad from carmying cut such cleaning, parties shall, prior to but latest on redelivery,
agree a lump surm payment in full and final settlerment of fhe Owners’ costs and expenses arising as a result
of or in connection with the need for deaning pursuant mﬁ'ﬂ“ﬂaﬁs” B,

L

if the time limits set out in Sub-dause (a) have been Emeedeﬁﬁiﬁ [Charterers thareafter demonstrate
that the vessel's performance remains within the limits of this Charter Party the vessel's speed and
consumption warranties will ba subsequentiy reinstated and the™ arers’ obligations in respect of
inspection and/for cleaning shall no longer be applicable

Bills of Lading

The Master shall sign bills of lading or waybills for cargo as presented in conformity with mates’ receipts.
However, the Charterers or their agents may sign bills of lading or waybilis on behalf of the Master, with the
Owners'/Master’s prior written authority, always in conformity with mates’ receipts.

&l bills of lading or waybills shall be without prejudice to this Charter Party and the Charterers shall indemnify
the Dwmers against all consequences or liabilties which may arise from any inconsistency between this
Charter Party and any bills of ading or waybills signed by the Charterers or their agents or by the Master at
their request.

Bifls of lading covering deck cargo shall be daused: “Shipped on deck at the Charterers’, Shippers’ and
Receivers’ risk, expense and responsibility, without lizbifity on the part of the Vessel or her Dwners for any
loss, damage, expense or delay howsoever caused ™

Copysight £ 2013 ASBA. Al rights reserved, Published by BIMOO and jointly authored by ASBA, EIMCD and the SMF. Ho pert of this BIMOD
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BinCO Electronic Bills of Lading Clause

&t the Charberers’ option, bills of lading, wayhills and delivery orders referred to in this charter Party shall be
issued, signed and transmitted in electronic form with the same effect as their paper equivalent.

For the purpose of Sub-clause {a) the Owners shall subscribe to and use Electronic (Paperiess) Trading
Systems as directed by the charterers, provided such systems are approved by the international Group of
PEI Clubs. any fees incurred in subscribing to or for using such systems shall be for the Charterers’ account
The Charterers agree to hold the Cwners harmiess in respect of any additional Eability arising from the use
of the systems referred to in Sub-clause (b, to the extent that such liability does not arise from Owners’
negligence.

Protective Clauses

The following protective clauses shall be deemed to form part of this Charter Party and all Bills of Lading or
waybils issued under this Charter Party shall contain the following clauses.

General Clause Paramount

fiect subject to the provisions of the Carmiage of Goods by Sea Act of the United
S FUE Wishy Rules, as applicable, or such other similar national legislation as
Forizinior destination of the bill of lading, for i no such enactmants are

mandatorily applicable, the terms of e Rules shafl apphy ) which shall be deemed to be incorporated
e samed a surrender by the carrier of any of its rights or

immunities or an increase of any of its responsibilitiesor liabilities under said Act. if any term of this bill of

tzding ba repugnant to said Act to any extent, sughtesm shall be void to that extent, but no further.

s

Both-to-Blame Collision Clause C\E‘D

“If the ship comes into collision with another ship as a result e of the other ship and any act,
neglect or default of the master, mariner, pilot or the servants of t wer in the navigation or in the

management of the ship, the owners of the goods camied hereunder indemnify the carner against all loss
or liabifity to the other or non-carrying ship or her owners insofar as such loss or Bability represents loss of,
or damage to, or any daim whatsoever of the owners of said goods, paid or payable by the other or non-
carrying ship or her owners to the owners of said goods and set-off, recouped or recovered by the other or
non-carmying ship or her owners as part of their daim against the carmying ship or carmer.

The foregoing provisions shall also apply where the owners, operators or those in charge of any ships or
objects other than, or in addition to, the colliding ships or objects are at fault in respect to a collision or
contact.”

and
New lason Clause

“In the event of acodent, danger, damage or dizaster before or after the commencement of the voyage,
resulting from any cause whatsoever, whethes due to negligence or not, for which, or for the consequences
of which, the carrier is not responsible, by statute, contract, or otherwise, the poods, shippers, consignees,
or owners of the goods shall contribute with the carner in general average to the payment of any sacrifices,
losses or expenses of a general average nature that may be made or incurred, and shall pay salvage and
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special changes incurred in respect of the goods. If a salving ship is owned or operated by the carrier, salvage
shall be paid for as fully as if salving ship or ships belonged to strangers. Such deposit as the carrier or his
agents may deam sufficient to cover the estimated contribution of the goods and any salvage and special
charges thereon shall, if required, be made by the goods, shippers, consignees or owners of the goods to the
Carnier before defivery

BIMICOD War Risks Clause CONWARTIME 2013
For the purpose of this Clause, the words:

i} “Owners” shall indude the shipowners, bareboat charterers, disponent owners, managers or other
operators who are charged with the management of the Vessel, and the Master; and

i} “wiar Risks" shall include any actual, threatensd or reported:

war, act of war, civil war or hostilities; revolution; rebellion; dvil commotion; warlike operations; laying of
mines; acts of piracy and/or violent robbery and/or capture,/seizure (hereinafter "Piracy”); acts of terrorists;
acts of hostifity or malicious damage; blockades [whether imposed against all vessels or imposed selectively
against vessels of certain flags or ownership, or against certain cargoes or crews or otherwise howsoewver),
by any person, body, terrorist or political group, or the government of any state or territory whether
recognized or not, which, in the at ahle judgement of the Master and/or the Owners, may be dangerous
or may become datgermmma!g 'M , cargo, crew or other persons on board the Vessel.
g

The Vessel shall not be obfiged to'pr or required to continue to or through, any port, place, area or
zone, or any wateraay or @nal [hera “area”), where it appears that the Vessel, cargo, crew or other
pmmhum‘diihe'desﬂel,inﬂleraas&nw of the Master and/or the Owniers, may be exposed
to War Risks whether such risk existed at m +§ﬂtﬁ'ing imto this Charter Party or occurred thereafter
should the Vessel be within any such place as aftresaid which only becomes dangerous, or may become
dangerous, after entry into it, the Vessal shafl be atilibarty to leave it.

The Vessel shall not be required to load Mmgﬁ@j@sthml@ any blockade as sat out in Sub-
clause (&), or to proceed to an Area mtmafbestd:jedtprm_?th and/or confiscation by a beligerent
A

If the Vessel proceeds to or through an Area exposed to W, he charterers shall reimburse to the
Owmers any additional premiums required by the Owners' insurers of any additional insurances
that the Owners reasonably require in connection with War Risks.

&l payments arising under Sub-clause [d] shall be settled within fifteen (15] days of receipt of Owners'
supported invoices or on redelivery, whichever ocours first.

If the Cwners become liable under the terms of employment to pay to the crew any bonus or additional
wages in respect of sailing into an Area which is dangerous in the manner defined by the said terms, then the
actual bonus or additional wages paid shall be reimbursed to the Owners by the Charterers at the same time
as the next payment of hire is dus, or upon redefvery, whichever occurs first.

The Vessel shall have liberty:

(i) to comply with all orders, directions, recommendations or advice as to departure, amval, routes, sailing in
convoy, ports of call, stoppages, destinations, discharge of argo, delivery, or in any other way whatsoewver,
which are given by the government of the nation under whose flag the Vessel sails, or other government to
whose laws the Owners are subjedt, or any other povernment of any state or territory whether recognized
or not, body or group whatsoever acting with the power to compel compliance with their orders or directions;

ii] to comply with the requirements of the Owners® insurers under the terms of the Vessel's insurance(s);
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(iii} to comply with the terms of any resolution of the Security Council of the United Mations, the effective
orders of any other Supranational body which has the night to issue and give the same, and with national
lzws aimed at enforcing the same to which the Owners are subject, and to obey the orders and directions of
thiose who are charged with their enfarcement;

[v} to discharge at any alternative port any cargo or part thareof which may expose the Vessel to being held
liable as a contraband carmier;

(v} to call at any alternative port to change the crew or any part thereof or other persons on board the Vessel
when there is reason to balieve that they may be subject to internment, imprisonment, detention or similar
MESUTES.

If in accordance with their rights under the foregoing provisions of this Clause, the Owners shall refuse to
proceed to the loading or discharging ports, or any one or mare of them, they shall immediately inform the
charterers. Mo cargo shall be discharged at any alternative port without first giving the Charterers notice of
the Owners’ mtention to do so and requesting them to neminate a safe port for such discharge. Failing such
nomination by the Charterers within forty-eight (48) howrs of the receipt of such notice and request, the
Dwmners may discharge the cargo at any safe port of their own choice. all costs, risk and expenses for the
alternative discharge shall be for the Charterers” account.

The Charterers shall indemnify the Owners for claims ansing out of the Vessal proceading in accordance with
any of the provisions of Suh-g.aﬁ b} to [h) which are made wnder any bills of ladmg, waybills or other
documents evidencing cmtm&(_‘s._? riage

when acting in accordance with a-l%lkr visions of Sub-clauses [b) to (h) of this Clause anything is done
or not done, such shall not be deemed 3 ﬁtﬂ)ﬂ but shall be considered as due fulfilment of this Charter

Farty.

"'I--d‘

e 6‘

The wessal shall not be obliged to force ice but, subject tﬁl&hﬂmlﬁ jprior approval having due regard to
its size, construction and class, may follow ice-breakers. ﬁbé".ﬁ?eﬁ shall not be reguired to enter or remain
in any icebound port or area, nor any port or area where lig ips have been or are about to be
withdrawn by reason of ice, mrhdlareﬂ'}ereurtstmatmthaﬂ‘iﬁ rse of things the vessel will not
be zhle on account of ice to safely enter and remain in the port or a{%ﬂgm out after having completed
loading or discharging.

Raquisition

should the Vessel be requisitioned by the government of the Vessel's flag or other government to whose
laws the Owners are subject during the period of this Charter Party, the vessel shall be deemed to be off-hire
during the period of such requisition, and any hire paid by the said government in respect of such requisition
period shall be retained by Owners, The period during which the Vessel is on requisition to the said
government shall count as part of the period provided for in this Charter Party.

If the period of requisition exceads ninety (90] days, either party shall have the option of cancelling this
Charter Party and no consequential daim in respect thereof may be made by either party.

stevedore Damage
Notwithstanding anything contained hergin to the contrary, the Charterers shall pay for any and all damage

to the vessal caused by stevedores provided the Master has notified the Charterers and/for their agents in
writing within twenty-four {24] hours of the poourrence bart in case of hidden damage latest when the damage

WEHMMMMWBW mmm:uqmmmjmuymmwmawmmm o part of this BIMCD
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could have been discovered by the exerdse of due diligence. Such notice to describe the damage and to invite
Charterers to appoint 3 surveyor to assess the extent of such damage.

In case of any and all damage affecting the Vessel's seaworthiness and/or the safety of the crew and/or
affecting the trading capabilities of the Vessel, the Charterers shall immediately arrange for repairs of such
damage at their expense and the Vessel is to remain on-hire until such repairs are completed and if required
passed by the Vessel's dassification socety.

any and all damage not described under Sub-clawse (a) above shall be repaired, at the Charterers’ option,
before or after redelivery concurrently with the Owners' work. In such case no hire and,/or expanses will be
paid to the Owners except and insofar as the time and/or expenses required for the repairs for which the
Charterers are responsible, exceed the time and/or expenses necassary to carry out the Owners' work.

Slow Steaming

The Charterers may at their discretion provide, in writing to the Master, instructions to reduce speed or
Revolutions Per Minute (main engine RPM) andfor instructions to adjust the Vessel's speed to meet a3
specified time of armival at a particular destination.

[1)* Slow Steaming — Where the Charterers give instructions to the Master to adjust the speed or RPM, the
Master shall, subject always to the Master's obligations in respect of the safety of the Vessel crew and cargo
amd the protection of the |'|1a_{ir£r\'iﬁ1.|'i1'1:|rl1m=_'rtJ comply with such written instructions, provided that the
engine(s) continue(s} to q:-erig the cut-out point of the Vessel's engine(s) auxiliary blower(s] and that
such instructions will not result-m wvessel's engine(s) and/or eguipment operating outside the
manufacturers'/designers’ remm?q%aspuh&s]ﬂdfrmﬁmtu time.

[ii}* Ultra-Slow Steaming — Where U‘I!CH; P iwe instructions to the Master to adjust the speed or RPM,
regardless of whether this results in the ﬂ,ﬂpgntmgabnw_tnrhehvﬁhem-mn paint of the Vessel's
engine(s| auxliary blower(s), the Master shaIE  subijact.always to the Master's obligations in respect of the
=afety of the Vessal, uwatdcai'goandmeprom:ie the marine environment, comply with such written
instructions, provided that such instructions will not resuft in the Vessel's engine(s) and/or equipment
operating outside the manufacturers’/designers’ Temmri‘éntﬁuuns as published from time to time. If the
manufacturers'/designars’ recommendations issued mtseql.ﬁn.t the date of this Charter Party regquire

additional physical medifications to the engine or refated eg > requite the purchase of additional
Spares or equipment, the Master shall not be obliged to cumplﬁﬁ:hﬂe;pemmmns
.' g

*Sub-clauses |3){i) and |a}|ii) are alternatives; delete whichever is ot ap; applicable. In the absence of deletions,
alternative [a){ij shall apply.

&t all speeds the Owners shall exercise due diligence to ensure that the Vessel is operated in a manner which
minimisas fuel consumption, always taking into account and subject to the followmg:

(i) the Cramers’ warranties under this Charter Party relating to the Vessal's speed and consumption;

(i} the Charterers’ instructions as to the Vesssl's speed and/or RPM and/or specified time of amval at a
particular destination;

[iil} the safety of the Vessal, oew and cargo and the protection of the marine environment; and

|} the Owners’ obligations under any bills of lading, waybills or other documents evidencing contracts of
carriage issued by them or on their behalf.

Fior the purposes of Sub-clause [b), the Owners shall exercise due diligence to minimise fuel consumption:

[i) when planning voyages, adjusting the Vessel's trim and operating main engme{s] and auxdiary engine(s);

Copyright & 2013 ASBA. All rights reseryed. Published by EIMIC0 2nd jointly authored by ASBA, EIMGOD 2nd the SMF. No pert of this BIMOD
SmartCon doosment ey be copied, reproduces or distribated in amy form without the priorw itten permission of ASEA. Explanatory rotes
are memilaoe from Blrdtﬂutm.bim.ﬂ} Fim.publim:ﬂ 1313; mmencesd £521, 1331, 1946, 1981 1953 and 2049,
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[ii} by making optimal use of the Vessel's navigation equipment and any additional aids provided by the
charterers, such as weather routing, woyage optimization and performance monitoring systems; and

i} by directing the Master to report any data that the Charterers may reasonably request to further improve
the energy efficiency of the Vessel

The Cwners and the Charterers shall chare any findings and best practices that they may have ientified on
patential improvements to the Vessel's energy efficiency.

For the avoidance of doubt, where the Vessal proceeds at a reduced speed or with reduced RPM pursuant to
Sub-clause (a), then provided that the Master has exerdsed due diligence to comply with sudh instructions,
this shall constitute compliance with, and there shall be no breach of, any obligation requiring the Vessel to
procesd with utmast and/for due despatch (or any other such similar/equivalent expression).

The Charterers shall procure that this Clause be incorporated mto all sub-charters and contracts of carriage
issued pursuant to this Charter Party. The Charterers shall indemmify the Owners against all consequences
and liabifities that may anse from bills of lading, waybills or other documents evidencing contracts of carriage
being issued as presented to the extent that the terms of such bills of lading, waybills or other documents
evidencing contracts of carriage impose or result in breach of the Owners' obligation to proceed with due
despatch or are to be held to be a deviation or the imposition of more onerous [Ebiltties wpon the Owners
than those assumed by the Owners pursuant to this Clause.

)
'{c"flw _
lracy or L 4 ﬁ?ﬂh_ﬂ

The Vessel shall not be obliged to plﬁaﬁﬂsn_ibreqtired to continue to or throush, any port, place, area or
zone, or any watensay or canal [hefeinaﬂer}@iu which, in the reasonable judgement of the Master and/or
the Crwners, is dangerous to the Vessel,hwg_ly,gmm other persons on board the Vessel due to any
actual, threatened or reported acts of piracy andforiolent robbery andfor capture/seimure {hereinafter
“piracy”], whethaer such risk existed at the tims fitaring into this Charter Party or oocurred thereafter.
Should the Wessal be within any such place as aforesaid which only becomes dangerous, or may become
dangerous, after her entry into it, she shall be at libarty @% it.

If in accordance with Sub-clause (a) the Owners decide that | shall not proceed or continue to or
through the Area they must mmediately inform the Chrtem'f;ﬁ ers shall be obliged to issue
afternative voyage orders and shall indemnify the Owners for amy ﬂaigﬁm;r:hum of the Bills of Lading
caused by waiting for such orders andyor the performance of an altfative voyage. Any time bost as a result
of complying with such orders shall not be considered off-hire.

If the Owniers consent or if the Vessel proceeds to or through an Area exposed to the risk of Piracy the Owmners
shiall have the hiberty:

(i) to take reasonable preventstive measures to protect the Vessel, crew and cargo including but not limited
to re-routeing within the Area, proceeding in convoy, using escorts, avoiding day or night navigation,
adjusting speed or course, or engaging securtty personnel and/or deploying equipment on or abouwt the
wvassel (indluding embarkation/disembarkation);

[ii} to comply with underwriters' requirements under the terms of the Vessel's insurance(s);

(i} to comply with all orders, directions, recommendations or advice given by the Government of the Nation
under whose flag the vessel sails, or other Government to whiose laws the Owners are subject, or any other
Government, body or group (including military authonties) whatsoever acting with the power to compsl
complance with their orders or directions; and

Copyright & 2013 ASBA. AH rights reserved, Published by BIMCD 2nd jointly authored by ASBA, EIMCD 2nd the SMF. Mo part of this BIMCO
SmartCon doosment revy be copied, reproduces or distributed in sny form without the prior written permission of ASBA_ Explanatory notes
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|iw) to comply with the verms of any resofution of the Security Council of the United Nations, the effective
orders of any other Supranational body which has the right to issue and give the same, and with naticnal
laws aimed at enforcing the same to which the Owners are subject, and to obey the orders and directions of
those wiho are charged with their enforcement;

and the Charterars shall indemnify the Owners for any claims from holders of Bills of Lading or third parties
caused by the Vessel proceeding as aforesaid, save to the extent that such dlaims are covered by additional
insurance as provided in Sub-dause {d)(ii).

Costs

(i) if the Vessel proceeds to or through an Area where due to risk of Piracy additional costs will be incurred
including but not imited to additional personnel and preventative maasures to avoid Piracy, such reasonable
costs shall be for the charterers” account. any time lost waiting for comeoys, following recommended
routeing, timing, or reducing speed or taking measures to minimise risk, shall be for the Charterers’ account
and the Wessel shall remain on hire;

(i) if the Owners become fiable under the terms of employment to pay to the crew any bonus or additicnal
wages in respect of sailing into an area which is dangerous in the manner defined by the said terms, then the
actual bonus or additional wages paid shall be reimbursed to the Owners by the Charterers;

(iii]} if the: Vessel proceeds to tﬂv'%h an area exposed to the risk of Piracy, the Charterers shall reimburse
to the Cramers any additien Qr?n ms required by the Owners' insurers and the costs of any additional

insurances that the mmmreaﬁw in connection with Piracy risks which may include but not be
limited to War Loss of Hire and/for .r‘- Kidnap and Ransom (K&R}; and
F &

F
|iw] all payments arising urﬂasuﬂ:—damé’id}ﬁﬂp& settled within fifteen (15) days of receipt of the Owners’
supported invoices or mm&lh@w,%ﬂﬁ%@ﬂrﬁ

* 3 o
If the Vessel is attacked by pirates amummm@aﬁsrmemum of the Charterers and the Vessai shall
remain on hire.

fﬁi
If the vessel is seized by pirates the Dwners shall keep the Chartarers closely mformed of the effarts made
to have the Vessel released. The vessel shall remain on hiré= i the seimere and the Charterers’
obligations shall remain unaffected, except that hire paymentsshall &= of the ninety-first (91st] day

after the seizure until release. The Charterers shall pay hire, or if Jwessel has been redelivered, the
equivalent of Charter Party hire, for any time lost in making pood Sy damage and detericration resulting
from the seizure. The Charterers shall not be liable for late redelivery under this Charter Party resulting from
tha seizure of the Vessal.

Ifin compliance with this Clause amything is done or not done, such shall not be deemed a deviation, but shall
be considered as due fulfilment of this Charter Party. In the event of a conflict between the provisions of this
Clause and any implied or express provision of the Charter Party, this Clause shall pravail.

Taxes

charterers are to pay all local, State, Mational taxes and/or dues assessed on the Vessel or the Oamers
resulting from the Charterers’ orders harein, whether assessed during or after the currency of this Charter
Party induding any taxes and/or dues on cargo and/or freights and/or sub-freights and/or hire (exduding
taxes levied by the country of the flag of the Vessal or the Owners). In the event the Onwners/Vessel her flag
state are exempt from any taxes, the Owners shall seek such exemption and filing costs for such exemption,
if amy, shall be for the Charterers’ account and no charge for such taxes shall be assessed to the Charterars.

Copyright @ 2013 ASBA. Al rights reserved. Published oy BIMOD and jointly authored by ASBA, BEIMCD end the SMF. Ko pert of this BIMOD
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Industriad Action

In the event of the Vessel being delayed or rendered inoperative by strikes, labor stoppages or boycotts or
any other difficulties arising from the Vessel's ownership, crew or terms of employment of the oew of the
chartered Vessel or any other vessel under the same ownership, operation and controd, any time lost is to be
considered off-hire. The Owners guarantes that on defivery the minimum terms and conditions of
empioyment of the crew of the Vessel are in accordance with the International Labour Organization Maritime
Labour Convention {MLC) 2006, and will remain so throughout the duration of this Charter Party.

STOWIWIYS

If stowaways have gained access to the Vessel by means of secreting away in the goods and/or containers or
by any other means related to the cargo operation, this shall amount to breach of this Charter Party. The
Charterers shall be liable for the consequences of such breach and hold the Owners harmless and keap them
indemnified azaimst all daims; costs (including but not limited to victuafing costs for stowaways whilst on
board and repatriation); losses; and fines or penaltias, which may arise and be made against them. The
Charterers shall, if required, place the Owners in funds to put up bail or other security. The Vessel shall remain
on hire for any time lost as a result of such breach.

Save for those stowaways referred to in Sub-clause (a), § stowaways have gained access to the Vessal this

shall amount to a breach of this Charter Party. The Owners shall be fiable for the consequences of such breach

and hold the Charterers hamlmep them indemnified against all claims; costs; losses; and fines or
be

penalties, which may arise against them. The Vessel shall be off-hire for any time lost as a result
of such breach. -~

&
Smuggling v _I:_\

f" o
In the event of smuggling by the Master, cﬂﬂ’r gﬁcg;a and/or ratings, this shall amount to a breach of this
Charter Party. The Owners shall be liable for Mﬂqmnm of such breach and hold the Charterers
harmiless and keep them indemnified against all daims;.eosts, losses, and fines and penalties which may arise
and be made against them. The vessel shall be uﬁ-lurefm(gux\m‘rnstasa resuit of such breach.

If unmanifested narcotic drugs and/or any other ilegal sbﬁﬁwﬁh are found secreted in the goods and/or
containers or by any other means related to I:hemrgonpenhmw amount to a breach of this Charter
Party. The Charterers shail be fable for the consequences uf-ﬁl;_&h“@pdt and hold the Owners, Master,
officers and ratings of the Vessel harmess and keep them indemnified against all daims, costs, losses, and
fines and penalties which may aris= and be made against them indiidually or jointly. The Charterers shall, if
required, place the Owners in funds to put up bail or other security. The Vessel shall remain on hire for any
time last as a result of such breach.

International 5afety Management {i5M)

During the duration of this Charter Party, the Owners shall procure that both the Vessel and "the Company™
{as defined by the 150M Code) shall comply with the requirements of the 15M Code. Upon request the Owners
shall provide a copy of the relevant Document of Compliance (DOC) and Safety Management Certificate
|5nac) to the Charterers. Except as otherwise provided in this charter Party, loss, damage, expense or delay
caused by failure on the part of the Owners or “the Company” to comply with the 158 Code shall be for the
Owners' 3ooount.

International Ship and Port Facility Security Code [I5PS Code)/Maritime Transportation Security Act
{mTsa)

(i} The owmers shall comply with the requirements of the 15PS and the relevant amendments to Chapter X1 of
Safety of Life at Sea [SOLAS) (ISPS Code) relating to the Vessef and “the Company™ (as defined by the I5P5

Copyright © 2043 ASEA. All rights ressred. Published by EIACD and jointy suthored by ASBA, ESMCD and the SMF. Mo part of this BIMOD
SeartCon document mey be copied, reproduced or distributed in form withaut the prior written permission of ASBA. Explenstory notes
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code]. If trading to or from the US or passing through US waters, the Owners shall also comply with the
requirements of the MTSA relating to the Vessel and the "Dwner” [as defined by the MTSA).

[ii] Upon reguest the Owners shall provide the Charterers with a copy of the relevant intemational ship
Seurity Certificate (iS5C] [or the interim 155C} and the full style comtact details of the Company Security
Officer (CSO).

[iii} Loss, damages, expense or delay (excluding consequential loss, damages, expense or delay] caused by
failure on the part of the Owners or “the Company™/“Owmner” to comply with the requirements of the 15P5
Code/MTSA or this Clause shall be for the Owners' account, except as otherwise provided in this Charter
Party.

[i] The charterers shall provide the Owners and the Master with their full style contact details and, upon
request, any other information the Owners require to comply with the 15PS Code/MT54. Where sub-letting
is permitted under the terms of this Charter Party, the Charterers shall ensure that the contact details of all
sub-charterers are likewise provided to the Owners and the Master. Furthermore, the Charterers shall ensure
that all sub-charter parties they enter into during the period of this Charter Party contain the following
provision:

“The Charterers shall provide the Cwners with their full style contact details and, where sub-letting is
permitted under the terms of the charter party, shall ensure that contact detzils of all sub-charterars are

likewise provided to the m?sﬁ”‘:l
4

[ii] Loss, damages, expense or H'énlh uding consequential loss, damages, expense or delay) caused by
failure on the part of the chartere :gl;php with this Clause shall be fior the Charterers’ account, except
35 otherwise provided in this Charter ﬁyﬁ--}
&
Notwithstanding anything else contained ilylﬁ's h Party all delay, costs or expenses whatsoever arising
out of or related to secority regulations or me hé{m]ylred by the part facility or any relevant authority in
accordance with the 155 Code/MTSA including, bat hot limited to, security guards, launch services, vessel
esports, security fees or taxes and inspections, shall be Charterers’ account, unless such costs or
expenses result solely from the negligence of the Owners, or crew of the previous trading of the
Vessel, the nationality of the crew, crew visas, the umer‘s‘ﬂfg“"m he identity of the Owners’ managars. Al
measures required by the Onwners to mnw“iﬂimestﬂpsqearl}mmaﬂ be for the Owners” account.
-

If either party makes any payment which is for the other party's I:ﬁmdmmﬂ'ﬁsclau&, the other
party shall indemnify the paying party. -

Sanctions

The Dwmers shall not be obliged to comply with any orders for the employmeant of the Vessai in any carriage,
trade or on a voyage whidh, in the reasonable judgement of the Owners, will expose the Vessel, Owners,
managers, crew, the Vessel's insurers, or their re-insurers, to any sanction or prohibition imposed by any
State, Supranational or international Governmental Organization.

If the vessel is already performing an employment to which such sanction or prohibition is subsequently
applied, the Owners shall have the right to refuse to proceed with the employment and the Charterers shall
be cbliged to issue alternative woyage orders within forty-eight (48) hours of receipt of the Owners’
notification of their refusal to proceed. if the Charterers do not issue such alternative voyage orders the
Owners may discharge any cargo already loaded at any safe port (induding the port of loading). The vessel
to remain on hire pending completion of the Charterers’ alternative voyage orders or delivery of cargo by the
owners and the Charterers to remain responsible for all additional costs and expenses incurred in connection
with such orders/delivery of cargo. if in compliance with this Sub-dause (b] anything i done or not done,
such shall not be deemed a deviation.

Copyright © 2013 ASBA. All rights reserved. Published oy BIMCD and jointly suthored by ASSA, BIWCD and the SME. No part of this 8IMOD
SmartCon document mey be cnpmd. renroduced or distribated in By form without hepnnrm pﬂ'rnu:mn of ASBA_ Explanatory rotes
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The Charterers shall indemnify the Owners agamst any and all claims whatsoever brought by the owners of
the cargo and/or the holders of Bills of Lading and/or sub-charterers against the Owners by reason of the
owners' compliance with such alternative voyage orders or delivery of the cargo in accordance with Sub-
clause (b].

The Charterers shall procure that this Clause shall be incorporated into all sub-charters issued pursuant to
this Charter Party.

BIMCO Designated Entities Clause for Charter Parties

The provisions of this clause shall apply in relation to any sanction, prohibition or restriction mposed on any
specified persons, entities or bodies induding the designation of specified vessals or fleets under United
Nations Resolutions or trade or economic sanctions, laws or regulations of the European Union or the United
States of America

The Owners and the Charterers respectively warrant for themselves (and in the case of any sublet, the
charterers further warrant in respect of any sub-charterers, shippers, recefvers, or cargo interests] that at
the date of this fotture and throughouwt the duration of this Charter Party they are not subject to any of the
sanctions, prohibitions, restrictions or designation referred to in Sub-clause (a) which prohibit or render
unlawfui any performance under this Charter Party or any sublet or any Bills of Lading. The Owners further
warant that the nominated vessel, or any substitute, is not a designated wessel.

[

F %
If at any time during the peﬁdtlg?cé of this Charter Party either party becomes aware that the other party
is in breach of warranty as aforesai %mminhﬂhshilltnnﬁwiﬁlﬂmmandmgmaﬁunsof
any Government to which that p the vessel is subject, and follow any orders or directions which may
be given by any body acting with pows rs_.plr'hqme'l compliance, including where applicable the Oamers’ flag
State. In the absence of any such orders, di%;, Iaws or regulations, the party not in breach may, in its
option, terminate the Charter Party fm‘thqiﬂ_u_[,- is on board, direct the Vessel to any safe port of
that party’s choice and there discharge the carga.f part thereof.
L

If, in compliance with the provisions of this EIaum,aWﬁemis not done, such shall not be deemed
a deviation but shall be considered due fulfilment of this &E-I‘;i;‘lm

Notwithstanding anything in this Clause to the contrary, the the Charterers shall not be required
to do anything which constitutes a violation of the laws and feg:i'rm_uﬂ' any State to which either of them
is subject. -

-

The Owners or the Charterers shall be lizble to indemnify the other party against any and all daims, lossas,
damage, costs and fines whatsoever suffered by the other party resulting from any breach of warranty as
aforesaid.

The Charterers shall procure that this Clause is incorporated into all sub-charters, contracts of carriage and
Eills of Lading issued pursuant to this Charter Party.

BIMCO Morth American Advance Carge Notification Clause for Time Charter Parties

if the Vessel loads or carries cargo destined for the U5 or Canada or passing through US or Canadian ports in
transit, the Charterers shall comply with the current US Customs regulations (19 CFR 4.7} or the Canada
Border Services Agency regulations [Memorandum D3-5-2) or any subsequent amendments thereto and shall
undertake the role of carrier for the purposes of such regulations and shall, in their own name, time and
expense:

[ij have in place a Standard Cammier Alpha Code (SCAC)/Canadian Customs Carrier Code;

Copyright © 2013 ASBA. Al Fights reserved, Published by ESMICD and jointly authored by A584, EXMCD and the SMF. No part of this BIMOD
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[ii] for US trade, have in place an Intemational Carrier Bond (CB);
[iii} provide the Owners with a timely confirmation of (i) and (i} above as appropriate; and

[1v] submit a cargo declaration by Automated Manifest Systermn (AMS] to the US Customs or by AC! Automated
Ccommercial information (ACI] to the Canadian customs, and provide the Cemers at the same time with a
copy thereof.

The charterers assums Fability for and shall indemnify, defend and hold harmless the Owners against any
loss and/or damage whatsoever (including consequential loss and/or damage] and/or any expenses, fines,
penalties and all other daims of whatsoever nature, induding but not fimited to legal costs, arisimng from the
Charterers’ failure to comply with any of the provisions of Sub-clause (a). Should such faflure recult in any
delay then, notwithstanding amy provision in this Charter Party to the contrary, the Vessel shall remain on
hire.

If the Charterers' ICB is used to meet any penalties, duties, taxes or cther charges which are solely the
responsibility of the Dwners, the Owners shall promptly reimburse the Charterers for those amounts.

The assumption of the role of carrier by the Charterers pursuant to this Clause and for the purpose of the US
Customs Regulations {19 CFR 4.7) shall be without prejudice to the identity of carrier undear any bill of lading,
other contract, law or regulation.
.\
'I': ?Ii ]
BIMCO U5, Census Bureau H;ﬁgtﬁ;;utmamd Export System [AES) Clause for Time Charter Parties

If the vessel loads cargo i any US |1’ﬁ{;r$§m, the Charterers shall comply with the current LS Census
Bureau Regulations (15 CFR 30] or any amendments thereto and shall undertake the role of
carrier for the purposes of such mmmw@ﬂ,n their own name_ time and expense:

-
(i) have in place 2 SCAC {Standard Carrier Alpha ‘3‘“@_‘}
[ii] have in place an 1C8 {International Carriar Bond): (_"_F“:-
[iii} provide the Ovwners with a timely confirmation of (i) and (&) ;. and
-~

(1} submit an export ocean manifest by Automated Export System | US Census Bureau and provide
the Dwners at the same time with 2 copy thereof. -

The Charterers assume liability for and shall indemnify, defend and hold harmless the Owners against any
loss and/or damage whatsoever (including consequential loss and/or damage] and/or any expenses, fines,
penalties and all other claims of whatsoever nature, induding but not fimited to legal costs, arising from the
Charterers’ failure to comply with any of the provisions of Sub-clause (a). Should such faiflure recult in any
delay then, notwithstanding any provision in this Charter Party to the contrary, the Vessel shall remain on
hire.

If the Charterers' ICB is used to meet any penalties, duties, taxes or other charges which are solely the
responsibility of the Dwners, the Owners shall promptly reimburse the Charterers for those amounts.

The assumption of the role of carrier by the Charterers pursuant to this Clause and for the purpose of the US

Census Bureau Regulations {15 CFR 304 shall be without prejudice to the identity of camrier under any bill of
lading, other contract, faw or regulation.

BiMCO EU Advance Cargo Declaration Clause for Time Charter Parties 2012

Copyright € 2017 ASBA. All rights reserved. Published oy BIMOD ard jointly authored by A58A, BIMCD and the SME. o pert of this BIMOD
SmartCon donsment ray be copied, reproduces or distribted in smy form without the priorwTitten permission of ASBA_ Explaratory notes
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If the Vessel loads cargo inany EU port or place destined for & port or place outside the EU ("Exported”) or
loads cargo cutside the EU destined for an EU port or place or passing through EU ports or places in transit
| “imported”), the Charterers shall, for the purposes of this Clause, comply with the requirements of the BU
advance Cargo Declaration Regulations (the Security Amendment to the Community Customs Code,
Regulations 648/2005; 1875/2006; and 312,/2003) or any subsequent amendments thereto and shall, in their
own name, and in their time and at their expense:

(i) have in place an Economic Operator Registration and identification (ECRI) number;
(ii] prowide the Owners with a timely confirmation of (i} above as appropriate; and
(iii} where the cargo is being-

L Exported: Submit, or arrange for the submission of, a customs declaration for export or, if 3 customs
declaration or a re-export notification is not required, an exit summary dedaration; or

2 Imported: Submit, or arrange for the submission of, an entry summary declaration.

Unless otherwise permitted by the relevant customs authorities, such dedarations shall be submitted to
them electronically.

The cCharterers assume liabili fﬁ"?d shall indemnify, defend and hold harmiess the Dwners azasinst any
lozs and/or damage andfurallze ] fines, penalties and all other claims of whatsoever nature, induding
but not limited to legal costs, ansing€rom the Charterers’ failure to comply with any of the provisions of sub-
clause (a). Should such failure resu ay then, notwithstanding any provision in this Charter Party to
the contrary, the Vessel shall remain on !;m‘-}

o

.-.ﬁ"l\_"}' P
Ballast Water Exchange Regulations oy
if ballast water exchanges are required by any tm@t& where the vessel is trading, the Owners/Mastar
shall comply with same at the Charterers’ time, risk, and Egg__ul

)
Period Applicable Clauses -

1fthe minimum period of this Charter Party axceeds five (5 masths, the following Sub-clauses shall apply:
Should the Vessal at the expiry of the described employment peniﬁﬂ'é}:na ballast voyage to the place of
redelivery or en a laden voyage, reasonably expected to be completed within the employment period when
commenced, the Charterers shall have the use of the Vessel on the same conditions and at the same rate or
the prevailing market rate, whichever is higher, for any extended time as may be necessary for the
completion of the last voyage of the Vessel to the place of redelivery.

Drydocking

The Cwners shall have the option to place the vessel in drydiock during the currency of this Charter Party at
& convenient time and place, to be mutually agreed upon between the Owners and the Charterers, for
bottomn cleaning and painting and/or repair 2s required by class or dictated by droumstances. [See also Clause
15 (Drydocking)).

Off-hire
The Charterers to have the option of adding any time the Vessel is off-hire to the Charter period. Such option

shall be dedared in writing not less than one 1) month before the expected date of redelivery, or latest one
(1) wesk after the exvent i such event oocurs bess than one (1) month before the expected date of redelivery.

Copyright @ 2013 ASBA. All rights meserved, Published oy EMMCD and jointly authored by ASEA, ESMICD and the SMF. Ko part of this BIMCD
SmartCon docsment may be copied, reproduced or distnbuted in any farm without the prior aTitter permission of 8584 Explaratory notes
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charterers’ Colors

The Charterers shall have the privilege of flying their own house flag and painting the Vessel with ther own
markings. The Vessel shall be repainted in the Owners’ colors before termination of the Charter Party. Cost
and time of painting, maintaining and repainting those changes effected by the Charterers shall be for the
Charterers” account.

Commissions

A commission of per cent is payable by the Vessel and the Owners to on hire earned and paid
under this Charter Party, and also upon any continuation or extension of this Charter Party.

&n address commission of per cent on the hire earned shall be deducted by the Charterers on payment
of the hire eamed under this Charter Party.

Law and Arbitration

Mew York. This Charter Party shall be governed by United States marnitime law. &y dispute arising out of or
in connection with this Charter Party shall be referred to three persons at New York, one to be appointed by
each of the parties hereto, and the third by the two so chosen. The award of the arbitrators or any two of
them shall be final, andfurmepm'l:_msnfenfmrrg any award, judgment may be entered on an award by
any court ufmmpetult]unsd .The proceedings shall be conducted in accordance with the rules of the
Society of Maritime Arbi [sMa) current at the time this Charter Party was entered into.

s
In cases where nerther the daim n nter claim exceads the swm of USS 100,000 |or such other sum
asﬂlepai'hesnwagme],ﬂlea‘hmaﬁm be conducted before a sole arbitrator in accordance with the
shortened Arbitration Procedure of the ﬂprent at the time this Charter Party was entered into.

|wewwr smamy.orgl. 1 ..1____ >

London. This Charter Party shall be governed by #ﬁ;\md in accordance with English law and any
dispute arising out of or in connection with this Charter P shall be referred to arbitration in London in
accordance with the Arbitration Act 1596 or any mﬁmrfﬂﬁmﬂunur re-enactment thereof save to the
extent necessary to give effect to the provisions of this (:laﬂ.i.'r.‘.?z’"“

The arbitration shall be conducted in accordance with the Lmthﬂ.&mtgne Arbetrators Association {LMAA)
Terms current at the time when the arbitration proceedings are commenced.
L

The reference shall be to three arbitrators. & party wishing to refer a dispute to arbitration shall appoint its
arbitrator and send notice of such appointment in writing to the other party requiring the other party to
appaint its own arbitrator within fourtesn (14) calendar days of that notice and stating that it will appoint its
arbitrator as sole arbitrator unless the other party appoints its own arbitrator and grves notice that it has
done so within the fourteen [14] days specified. If the other party does not appoint its own arbitrator and
give notice that it has done so within the fourteen [14) days spedfied, the party referring a dispute to
arbitration may, without the requirement of any further prior notice to the other party, appoint its arbitrator
as sole arbitrator and shall advise the other party accordingly. The award of a sole arbitrator shall be binding
on both parties as if he had been appointed by agreement.

nMothing herein shall prevent the parties agreeing in writing to vary these provisions to provide for the
appointment of a sole arbitrator.

In cases where neither the dlaim nor any counterciaim exceeds the sum of LSS 100,000 (or such other sum
as the parties may agree] the arbitration shall be conducted in accordance with the LMas Small claims
Procedure current at the time when the arbitration proceedings are commenced. [www_Imaaz.org.uk)

Copyright © 2013 ASEA. AH rights reserved. Publizhed by EIMIOD 2nd jointly suthored by A58, EINCD and the SWF. Mo part of this BIMOD
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Singapore. This Charter Party shall be governed by and construed in accordance with Singapore® ® /Enghsh®®
Taw.

anvy dispute arising out of or in connection with this Charter Party, including any guestion regarding its
existence, validity or termination shall be referred to and fnally resolved by arbitration in Singapore in
accordance with the Singapore international Arbitration &ct {Chapter 1434} and any statutory modification
or re-enactment thereof save to the extent necessany to give effect to the provisions of this Clause.

The arbitration shall be conducted in accordance with the arbitration Rules of the Singapore Chamber of
Maritime Arbitration [SCMA} current at the time when the arbitration procesdings are commenced.

The reference to arbitration of disputes under this dawse shall be to three arbitrators. A party wishing to
refer a dispute to arbitration shall appoint its arbitrator and send notice of such appointment in writing to
the other party requiring the other party to appoint its own arbitrator and give notice that it has done so
within fourteen (14) calendar days of that notice and stating that it will appoint its own arbitrator as sole
arbitrator unless the other party appoints its own arbitrator and gives notice that it has done so within the
fourtesn (14} days specified. If the other party does not give notice that it has done so within the fourteen
| 14| days specified, the party referring a dispute to arbitration may, without the requirement of any further
prior notice to the other party, appoint its arbitrator as sole arbitrator and shall advise the other party
accordingly. The award of a sole arbitrator shall be binding on both parties as if he had besn appointed by
Agresment.

HMothing herein shalf pmwmt,mé pélma agreeing in writing to vary these provisions to provide for the
appointment of a sole arbitrator. C ;"L

In cases whare naither the daim nnreﬁﬂ: im exceads the sum of LSS 150,000 {or such other sum
as the parties may agree) the arbitration s nducted before & single arbitrator in accordance with the
SCMa Small claims Procedure current a:.-ﬂlfe j;ihe,when the arbitration proceedings are commenced.
|wwhw soma.org.sg) & -

&‘\J

This Charter Party shall be governed by and cmstrued in accordance with the laws of the place mutually
agreed by the parties and any dispute arising out ufuflnﬁnnitnunmﬂltrusc}m'tam shall be referred
to arbitration at a mutually agreed place, subject to the pE'I:ICHfI.II'E applicable thers.

*sub-clauses |3}, (b), (c} and (d} are alternatives; indicate a.ltu'&ﬂ;%yeed If alternative |d) agreed also
state the place of arbitration. If no alternative agread and clearly mdxﬁg.ﬂen Sub-clause (3] shall apply by
default

**singapore and Engfish law are alternatives; if Sub-clause {c) agreed also indicate choice of Singapore or
English law. If neither or both are indicated, then English law shall apply by default

Motices

&l notices, requests and other communications required or permitted by any dause of this Charter Party
chall be given in writing and shall be sufficiently given or transmitted if delivered by hand, email, express
courier service or registered mail and addressed if to the Dwners, to or such other address or email
address as the Owners may hereafter designate in writing, and if to the Charterers to or such aother
address or email address as the Charterers may hereafter desiznate in writing. Any such communication shall
be deemed to have been given on the date of actual receipt by the party to whidh it is addressed.

Headings

The headings in this Charter Party are for identification cnly and shall not be deemed to be part hereof or be
taken into consideration in the interpretation or construction of this Charter Party.

Copyright € 2013 ASEA. AN rights meserved, Published by EIMOD and jointy authorsd by ASEA, EIMCD and the SMF. Mo part of this BIMCD
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57,  Singular/Plural
The singular indudes the plural and vice-versa as the context admits or requires.

Clauses to . both inclusive, as attached hereto are fully incorporated in this Charter Party.

DWNERS: CHARTERERS:
Name: Mama:
Title: Title:

EWHMEHM@EW.NMMWMM]M!‘M I:I'!'ASBA EMCD arad the M.Hﬂpﬂ‘tﬂ'tﬁsm
mdwmumﬁmr@mwuimm mmwmmwmmmwmmmm

=re mymikaoie froem SIMMCO 8t m.h.irrrm.nra. First pubish:ﬂ 1913; mmenced 1524, 1931, 1945 1521 1593 and 2019,
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NYPE 2015 APPENDIX A (VESSEL DESCRIPTION)

GEMERAL INFORMATION

11 Vessel's name

12 Type of vessel

13 IMO number

14 Year of build

15 MName of shipyard/where built /
1.6 Flag

17 Port of Registry

18 Classification Sodety

159 Protection & Indemnity Club — full name

1.10 Hull & Machinery insured value

111 Diate and place of last drydock

112 Vessel's Call Sign

1.13 Vessel's INMARSAT number(s)

114 Vessel's fax number

115 Vessel's email address

LOADLIMNE INFORMATION

21 Loadline Deadweight Draft TPC

Winter

Summer

Tropical

Fresh Water

Tropical Fresh Water

22 Constant Excluding Fresh Water

23 Freshwater Capacity

TONNAGES

31 Gross Tonnage [GT)

3.2 Met Tonnage [NT)

3.3 Panama Canal Met Tonnage [PCNT)

34 Swez Canal Tonnage Gross (SCET) Met [SCNT)

35 Lightweight

DIMEMNSIONS

41 Number of holds

4.2 Hold dimensions 1 2. 3.
4 5. &
7 8. 9

4.3 Height of holds

4.4 Number of hatches

4.5 Manufacturer and type of hatch cowvers

4.6 Hatch dimensions 1 2. 3
4 5. [

Copyright € 2013 ASBA. All rights resenved. Published by BIMIOD and jointly authored by ASBA, EIMCD and the SMF. Ko part of this BIMOD
SmartCon doosment mey be cnpied, resroducesd or disknbuted in &y form without the prior written F-en'r'issiun of ASBA_ Explanatory notes
are genilaoie from BIMICO utw'mv.hirr'-:u.nr;. First publimcd 1913; amenced 1524, 1931, 1946, 1981, 1553 and 2043,

336



NYPE 2015 TIME CHARTER

7. B. 9.
4.7 Is vessel strengthened for the carriage of
heavy cargoes?
4.8 If yes, state which holds may be left empty
4.9 Main deck strength
4.10 Tanktop strength
411 Strength of hatch covers
412 Cubic grain capacity, by hold 1 2. 3.
4. 5. [
7. 8. 9.
4.13 Cubic bale capacity, by hold 1 2. 3.
4. 5. [
7. B. 9.
4.14 Length overall
4.15 Length between perpendiculars
416 Extremne breadth (beam)
4.17 Keel to Masthead (KTM]
4.18 Distance from waterline to top of hatch No. 1 hatch Midships Last hatch
coamings or hatch covers ifside rolling
hatches
Ballast condition (ballast holds not
flooded, basis 50% bunkers)
Full ballast condition |ballast holds
flooded, basis 50% bunkers)
Light condition (basis 50% bunkers]
Fully laden condition
4.19 Vessel's temporary ballast hold|s)
4.20 Vessel's ballasting time/rate of ballasting
4211 Vessel's de-ballasting time/rate of de-
ballasting
4.22 If geared state manufacturer and type
4.23 Number & lo@tion of cranes
424 If wessel has power outlets for grabs —
state number and power
4.25 Maximum outreach of cranes beyond
ship’s rail
4.26 Are winches electro-hydraulic?
4.27 If wvessel has grabs on board, state:
Type
Mumber/Capacity
4.28 Are holds CO2 fitted?
4.29 Are holds vessel fitted with Australian type
approved hold ladders?
4.30 Is wessel fitted for carriage of grain in
accordance with Chapter VI of S0LAS 1974
and amendments without requiring
bagging, trapping and securing when
loading a full cargo {deadweight] of heavy

cup-lriﬁht © 2045 ASBS. Nlriﬁhu resereed, Published oy EIMCD al.l'-\:ljn:\t'l'ﬂfl:.l Buthored try ASEA, BIMICD and the SMF. No part of this BIRMOD
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grain in bulk (stowage factor 42 cubic feet)
with ends untrimmed?

431 Is wessel logs fitted?

432 If yes, state number, type and height of
stanchions on board and which stanchions
are collapsible. Also state number and
type of sockets on board

BUMKERS, SPEED AND CONSUMPTION

c1 What type/viscosity of fuel is used for
main propulsion?

L2 Capacity of main engine bunker tanks
{excluding unpumpables)

5.3 Number of bunker tanks

-4 What type/viscosity of fuel is used in the
Eenerating plamt
Capacity of auxiliary (aux.) engine{s)
bunker tanks [excluding unpumpables)
Speed on sea passage Knots Knots On tons On tons

ballast laden [mizin) {aw)
Consumption in Port Tons (main) Tons (aux.)
Working
Idle

CREW

6.1 Number of Officers

6.2 Mumber of Ratings

6.3 Mame and nationality of Master

6.4 Mationality of Officers

6.5 Mationality of Ratings

CERTIFICATE EXPIRY DATES

7.1 P&l

7.2 HE&M

7.3 Class

7.4 Gear

75 Document of Compliance (DOC)

1.6 Safety Management Certificate (SMC]

7.7 Intermational Ship Security Certificate

{np-lriﬁht & 2049 ASBA. NI.'iEth resereed, Published oy EIMACD 2nd iﬂ‘l‘iﬂ:\' authored by AS84, BIMICD and the SMF. No part of this BIMID
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Effective 1+ September 2018

Contract No.45

Copyright
THE GRAIN AND FEED TRADE ASSOCIATION
CONTRACT FOR BRAZIL
CARGOES/PART CARGOES/PARCELS
IN BULK
TALE QUALE - CIF/CIFFO/C&F /C&FFO TERMS

* delete/specify as applicable Date

SELLERS

INTERVENING AS BROKERS.

BUYERS
have this day entered into a contract on the following terms and conditions.

1. GDODS

2, QUANTITY...... S — - 5% more or less in
Sellers’ option at contract price. [n the event of more than one shipment being made each shipment to be considered a
separate contract, but the margin on the mean quantity seld not to be afected thereby.

3. PRICE AND DESTINATION
Atthe price per tonne of 1,000 kilograms of

*cost, insurance and freight

*cost, insurance and freight free out to

*cost and freight to

*cost and freight free out, to

4. FUTURES

If the price is to be fixed basis CBOT the following shall apply: -

(4) Price to be fixed by exchange of futures for the nearest 5,000 bushels of the mean contract guantity, minimum 5
days prier to shipment or minimum 2 days prior to the first notice day of eption in question, whichewver is earlier. Final
settlement shall be within 2 days after loading.

(] For the purpose of conversion, one tonne of 1,000 kilograms equals 36.7454 bushels of wheat, barley, rye or
soyabeans/meal, and 39.37 bushels of maize or sorghum.

[c] Where the bill of lading guantity differs from the mean contract quantity, further futures to be exchanpged
equivalent to the difference in gquantity loaded (calculated to the nearest 5,000 bushels) as scon as possible after the
last day of loading, at the then current futures month plus or minus any spread from the futures month used in (a),
calculated on the penultimate day of the expiring futures’ month.

(d]) The flat contract price will then be based on the average of all futures exchanged. In the event that the flat price is
not agreed by the time the shipping documents are available, Sellers shall imvoice the shipment at the provisional
price established at (a) above and a final imvoice shall be presented thereafter,

(2] All exchanges of futures shall be made within the range of prices prevailing for the relevant futures month on the
day of the exchange,

5.  BROKERAGE........cimnammisme o PET tonne, to be paid by Sellers on the mean contract gquantity, gooeds lost or
nat lost, contract fulfilled or not fulfilled unless such non-fulfilment is due to the cancellation of the contract under the
terms of the Prevention of Shipment Clauze. Erokerage shall be due on the day shipping documents are exchanged, or
if the goods are not appropriated then brokerage shall be due on the 30th consecutive day after the last day for
appropriation.
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6. QUALITY
#Warranted to contain at time and place of discharge,
h 5 T | .. cETtificate of mspection, or certification of inspection of ... at time and place of loading into

the ocean carrying vessel, shall be final as to guality.
Buyers shall not be entitled to reject a tender of a higher grade of the same colour and description.

£8ample, at time and place of shipment about as per sealed sample marked ..o in possesFon of ... ; the
waord “about” when referring to guality shall mean the equivalent of 0.50% on contract price.

Difference in quality shall not entitle Buyers to reject except under the award of arbitrator{s) or board of appeal, as the
case may be, referred to in the Arbitration Rules specified in the Arbitraton Clansa,

Condition. Shipment shall be made in good condition. Should the poods arrive out of condition, due regard shall be made
for the time of the year in which the shipment took place. The fact of the goods se arriving shall not necessarily be
sufficient proof of an improper shipment.

7. PERIOD OF SHIFMENT

As per hill(s) of lading dated or to be dated

The bill{s) of lading to be dated when the gpods are actually on board. Date of the bill(s) of lading shall be accepted as
proof of date of shipment in the absence of evidence to the conirary. In any month containing an edd number of days, the
middle day shall be accepted as being in both halves of the month.

8. PORT OF SHIPMENT- from a port or ports in Brazil,

9. SALES BY NAMED VESSELS

For all sales by named vessels, the following shall apply--

(&) Positon of wessel is mutually agreed between Buyers and Sellers:

(b) The word "now” to be inserted between the word "classed” in the Ship's Classification Clause;
(c) Appropriation Clause cancelled if sold "shipped”.

10. NOMINATION OF VESSEL(S) FOR CONTRACTS CONCLUDED ON C & F / CEFFO TERMS

(d) At a date agreed between the Parties but in any event prior to the commencement of loading, Sellers shall
nominate the intended carrying vessel(s) to Buyers.

(b)) Sellers are entitled to substitute the nomination(s) provided that the substituting vessel(s) complies with the
terms of this clause.

11. SHIF'S CLASSIFICATION

Shipment direct or indirect, by first class mechanically self-propelled vessel(s) suitable for the carriage of the contract
goods, classed in accordance with the Institute Classification Clause of the International Underwriting Association in force
at the time of shipment, excluding tankers and vessels which are either dassified in Llowd's Register or described in
Lloyd's Shipping Index as “Ore /0" vessels.

12, EXTENSION OF SHIFMENT
The contract pericd for shipment, if such be 31 days or less, shall be extended by an additonal period of not more than 8
days, provided that Sellers serve notice claiming extension not later than the next business day following the last day of
the originally stipulated pericd. The notice need not state the number of addidonal days claimed.
Sellers shall make an allowance to Buyers, to be deducted in the inveice from the contract price, based on the number of
days by which the originally stipulated period is exceeded, in accordance with the following scale- -

1to 4 additional days, 0.50%

5 or 6 addidonal days, 1%

7 or § addidonal days 1.50% of the gross coniract price.
If, however, after having served notce to Buyers as above, Sellers fail to make shipment within such B days, then the
contract shall be deemed to hawve called for shipment during the eriginally stipulated period plus 8 days, at contract price
less 1.50%, and any setdement for default shall be caleulated on that basis. If any allowance becomes due under this
clanse, the contract price shall be deemed to be the original contract price less the allowance and any other contractual
differences shall be settled on the basis of such reduced price

13. APFROFPRIATION
(4) Notice of appropriation shall state the vessel’s name, the presumed weight shipped, and the date or the presumed
date of the bill of lading,
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(] The notice of appropriation shall within 10 conserutive days from the date of the bill(s) of lading be served by or
on behalf of the Shipper direct on his Buyers or on the Selling Agent or Brokers named in the contract. The Non-
Business Days Clanse shall not apply.
(c] Notice of appropriation shall, within the period stated in sub-clause (b)) be served by or on behalf of subsequent
Sellers on their Buyers or on the Selling Agent or Erokers named in the comtract, but if notice of appropriation is
received by subsequent Sellers on the last day or after the period stated in sub-clause (b) from the date of the bill of
lading, their notice of appropriation shall be deemed to be in time if served: -

(1) On the same calendar day, if received not later than 1600 hours on any business day, or

[2) Notlater than 1600 hours on the next business day, if received after 1600 hours or on 4 non-business day.
(d) A notice of appropriation served on a Selling Agent or Brokers named in the comtract shall be considered an
appropriation served on Buyers. A Selling Agent or Brokers receiving a notice of appropriation shall serve like notice
of appropriation in accordance with the provisions of this clause. Where the Shipper or subsequent Sellers serves the
notice of appropriation on the Selling Agent, such Selling Agent may serve notice of appropriation either direct to the
Buyers or to the Brokers.
(e) The bill of lading date stated in the notice of appropriation shall be for information only and shall not be binding,
but in fixing the period laid down by this clause for serving notices of appropriation the actual date of the bill of lading
shall prevail,
(f) Every notice of appropriation shall be open to correction of any errors ocourring in transmission, provided that the
sender is not responsible for such errors, and for any previous error in transmission which has been repeated in good
faith.
(=) Should the vessel arrive before receipt of the appropriation and any extra expenses is incurred thereby, such
expenses shall be borne by Sellers.
(k] When a valid notice of appropriation has been received by Buyers, it shall not be withdrawn except with their
consent
(1) Inthe event of less than 95 tonnes being tendered by amy one vessel Buyers shall be entitled to refund of any proved

extra expenses for sampling, analysis and lishterage incurred thereby at port of discharge.

[3) PAYMENL.m i e ———————-——————-————-——-——— % of invoice amount by cash in

......................................................... in exchange for and on presentation of shipping documents.

(b] Shipping documents - shall consist of - 1. Invoice. 2. Full set{s) of on board Bill(s) of Lading and/or Ship's Delivery
Order(s) and/or other Delivery Order(s) in negotiable and transferable form. Such ether Delivery Order(s) if required

by Buyers, to be countersigned by the Ship owners, their Agents or a recognised bank. 3. For CIF/CIFFO terms Policy
(ies) and/or Insurance Certificate({s) and/or Letter(s) of Insurance in the currency of the contract. The Letter(s) of
Insurance to be certified by a recognised bank if required by Buyers. 4. Other doruments as called for under the

contract. Buyers agree to accept documents containing the Chamber of Shipping War Deviation Clause andfor other
recognised official War Risk Clause.

(c] In the event of shipping documents not being available when called for by Buyers, or on arrival of the vessel at

destination, Sellers shall provide ether documents or an indemnity entitling Buyers te obtain delivery of the goods and

payment shall be made by Buyers in exchange for same, but such payment shall not prejudice Buyers' rights under the

contract when shipping documents are eventually available.

(d) Should Sellers fail to present shipping documents or ether documents or an indemnity entitling Buyers to take

delivery, Buyers shall take delivery under an indemnity provided by themselves and shall pay for the other documents

when presented. Any reasonable extra expenses, including the costs of such indemmnity or extra charges incurred by
reason of the failure of Sellers to provide such documents, shall be borme by Sellers, but such payment shall not
prejudice Buyers' rights under the contract when shipping decuments are eveniually available,

(e) Should shipping documents be presented with an incomplete set of bill(s) of lading or should other shipping

documents be missing, payment shall be made provided that delivery of such missing documents is puaranteed, such
guarantee to be countersigned, if required by Buyers, by a recognised bank.

(f) Costs of collection shall be for account of Sellers, but if Buyers demand presentation only through a bank of their

choice, in that event any additional collection costs shall be borne by Buyers.

(=) No obwious clerical error in the decuments shall entitle Buyers to reject them or delay payment, but Sellers shall be

responsible for all loss or expense caused to Buyers by reason of such error and Sellers shall on request furnish an
approved guarantee in respect thereto.

(h) Interest. If there has been unreasonable delay in amy payment, interest appropriate to the currency invelved shall be
charged. If such charge is not mumally agreed, a dispute shall be deemed to exist which shall be settled by arbitration.
Otherwise interest shall be payable only where specifically provided in the terms of the contract or by an award of
arbitration. The terms of this clause do not override the parties’ contractual obligation under sub-clanse (a).

15. INSURANCE
15.1 For Contracts Concluded on CIF /CIFF0Q Terms - Sellers shall provide insurance on terms not less favourable
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than thoese set out hereunder, and as set out in detail in GAFTA Insurance Terms No.72 viz.:-

(&) Risks Covered: -

Cargo Clauses (WA) with average payahble, with 3% franchise or better terms - Section 2 of Form 72
War Clauses (Cargo) - Section 4 of Form 72
Strikes, Riots and Civil Commations Clanses [Carga) - Section 5 of Form 72

() Insurers - The insurance to be effected with first class underwriters and/or companies whe are domiciled or
carrying on business in the United Kingdom or who, for the purpese of any legal proceedings, accept a British domicile
and provide an address for service of process in London, but for whose solvency Sellers shall not be responsible.

(€] Insurable Value - Insured amount to be for not less than 2% over the inveice amount, including freight when
freight is payable on shipment or due in any event, ship and/or cargo lost or not lost, and including the amount of any
War Risk premium payable by Buyers.

(d) Freight Contingency - When freight is payable on arrival or on right and true delivery of the goods and the
insurance does not include the freight, Sellers shall effect insurance upon similar terms, such insurance to attach only
as such freight becomes payable, for the amount of the freight plas 2%, until the termination of the risk as provided in
the above mentioned clauses, and shall undertake that their policies are so worded that in the case of a particular or
general average claim the Buyers shall be put in the same position as if the C.LF. value plus 2% were insured from the
time of shipment.

(&) Certificates, Policies - Sellers shall give all policies andor certificates and for letters of insurance provided for in
this contract, [duly stamped if applicable) for original and increased value (if any) for the value stipulated in () above.
In the event of a certificate of insurance being supplied, it is agreed that such certificate shall be exchanged by Sellers
for a policy if and when required and such certificate shall state on its face that it is so exchangeable, If required by
Buyers, letter(s) of insurance shall be guaranteed by a recognised bank, or by any other guarantor who is acceptable
to Buyers.

() Total Loss - In the event of total or constructive total loss, or where the amount of the insurance becomes payable
in full, the insured amount in excess of 2% owver the invoice amount shall be for Sellers’ account and the party in
possession of the pelicy (ies) shall collect the amount of insurance and shall thereupon settle with the other party on
that basis,

(&) Currency of Claims - Claims to be paid in the currency of the contract.

(k) War and 5trike Risks Premiums - Any premium in excess of (.50% to be for account of Buyers. The rate of such
insurance not to exceed the rate ruling in London at time of shipment or date of vessel's sailing whichever may be
adopted by underwriters. Such excess preminm shall be claimed from Buyers, wherever possible, with the Invoice,
but in no case later than the date of vessel's arrival, or not later than 7 consecutive days after the rate has been agreed
with underwriters, whichever may be the later, otherwise such claim shall be void unless, in the opinion of
Arbitrators, the delay is justifiable. Sellers” obligation te provide War Risk Insurance shall be limited to the terms and
conditions in force and generally obtainable in Londeon at time of shipment.,

15.2 For Contracts Concluded on C & F, CEFFO Terms Buyers shall be responsible for obtaining insurance cover as
per Clause 15.1 above and shall, if required by Sellers, provide evidence to Sellers prior to the commencement of
loading that they have obtained suitable cover. If Buyers refuse or fail te provide evidence Sellers are entitled (but not
chliged) to cover insurance on the same terms at the Buyers' expense.

16, DUTIES, TAXES, LEVIES, ETC.

Sellers shall customs clear the goods for export. All export duties, taxes, levies, ete, presant or foture, in country of origin,
shall be for Sellers’ account All import duties, taxes, levies, etc, present or future, in country of destination, shall be for
Buyers' account.

17. DMSCHARGE

(a) For CIF/CE&F terms discharge shall be as fast as the vessel can deliver in accordance with the custom of the port,
but in the event of shipment being made under liner bills(s) of lading, discharge shall be as fast as the vessel can
deliver in accordance with the terms of the bill{s) of lading. The cost of discharge from hold to ships rail shall be for
Sellers’ account, from ship's rail everboard for Buyers” account.

[b) For CEFFO/CIFFO terms, the cost of discharge shall be for Buyers' account. Discharge shall be at the average rate

[ — tonnes per Weather Working Day Saturdays, Sundays, Holidays Excepted, Unless Used (WWD S5HEX
UL}, in which case actual time used to count. Notice of Readiness (NOR) shall be tendered during ordinary office hours
on arrival Whether in Port or Not, (WIPON]) Whether in Berth or Not, (WIBON), Whether in Free Pratique or Not,
[WIFFON], Whether Customs Cleared or Not, (WCCON) and laytime shall commence at 0800 hours on the next
working day. Rate of demurrage,/despatch as per charter party. [n the event of a time charter, the daily hire rate shall
e taken as the rate of demmurrage, half despatch.

[c)If documents are tendered which do not provide for discharging as above or contain contrary stipulations, Sellers

shall be responsible to Buyers for all exira expenses incurred thereby. Discharze by grab((s) shall be permitted unless
specifically excluded at the time of contract. If shipment is effected by lash barge, then the last day of discharge shall

e the day of discharging the last lash barge at the port of destination.
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18. WEIGHING

The terms and conditions of GAFTA Weighing Rules Ne. 123 are deemed to be incorporated into this contract. Unless
otherwise agreed, final settlement shall be made on the basis of gross delivered weights at time and place of discharze
at Buyers expense. [f the place of destination is outside the port limits, Buyers agree to pay the exira expenses
incurred by Sellers or their agents for weighing, No payment shall be made for increase in weight occasioned by water
and/or oil during the voyage. If final at time and place of loading, as per GAFTA registered superintendents’ certificate
at Sellers’ choice and expense, (in which case the Deficiency Clause will not apply).

19. DEFICIENCY
Any deficiency in the bill of lading weight shall be paid for by Sellers and any excess over bill of lading weight shall be
paid for by Buyers at contract price, (unless the Pro-rata Clause applies).

20, SAMPLING, ANALYSIS AND CERTIFICATES OF ANALYSIS

The terms and conditions of GAFTA Sampling Rules No.124 are deemed to be incorporated inte this contract, Samples
shall be taken at the time of discharge on or before removal from the ship or gquay, unless the parties agree that quality
final at loading applies, in which event samples shall be taken at time and place of loading, The parties shall appoint
superintendents, for the purpeses of supervision and sampling of the goods, from the GAFTA Register of
Superintendents. Unless otherwise agreed, analysts shall be appointed from the GAFTA Register of Analysts.

21. FRO RATA

(a) Should amy of the above mentioned gquantity form part of a larger guantity of the same or a different period of
shipment of bags of the zame mark, or of a similar quality, whether in bags or bulk or whether destined to more than
one port, o separation or distinetion shall be necessary.

(b)) All loose collected, damaged goods and sweepings shall be shared by and apportioned pro-rata in kind between
the various Receivers thereof at the port of discharge named in the contract, buying under contracts containing this
clause, In the event of this not being practicable or any of them receiving more or less than his pro-rata share or
appertionment, he shall settle with the other(s) on a pro-rata basis in cash at the market price and each Receiver shall
bear his proportion of the depreciation in market value. The pro-rata statement shall be established by the Sellers or
their Representatives in conjunction with the Receivers or their Representatives.

(<) The above pro-rata apportionment between Receivers shall have no bearing on the establishment of final invoices
with Sellers and for the purpose of these invoices, the total quantity of loose collected, damaged goeds and sweepings
shall be regarded as delivered to those Receivers who did not receive their full invoiced quantity.

(d) In the case of excess or deficiency, the difference between the invoiced and the total delivered guantity shall be
settled at the market price by final invoices to be rendered by Receivers, who have received more or less than that
paid for, to their immediate Sellers without taking inte consideration the above pro-rata apportionment between
Receivers.

(e) If an excess quantity is delivered to one or more Receiver and a deficient guantity is delivered to one or more
Receiver, the excess and defidency shall be settled between them at the market price. Invoices shall be established
with immediate Sellers for any balance resulting from this settlement.

(f) All Shippers, Sellers and Buyers of any part of such larger quantity as aforesaid under comtracts containing this
clause shall be deemed to have entered inte mutual agreements with one another to the above effect, and to agree to
submit to arbitration all questiens and claims between them or any of them in regard to the execution of this clanse as
aforesaid in accordance with the Arbitration Clause of this contract. Sellers and Buyers shall serve all reasonable
assistance in execution of this clause, All Sellers shall be responsible for the settlement by the respective Buyers in
accordance with this clause within a reasonable time,

(g) The market price wherever mentioned in this clause shall be the market price on the last day of discharge of the
vessel in the port of destination, such price to be fixed by arbitration unless mutually azreed.

(k] In the event of this clause being brought inte operation, any allowances payable in respect of condition, or guality,
or under any of the other guarantees contained in this contact, shall be based upon the actual weight received by the
Buyers and not on the pro-rata weight.

(i) In the event of any conflict in terms of apportionment applicable to the port of discharge the method published by
GAFTA shall, where applicable, take precedence over sub-clauses (b) to (h) above.

(7) In the event that sub-clause {a] applies or that the goods subsequently become co-mingled, and that the goods were
shipped by more than ocne Shipper and destined for one or more ports of discharge then, after the adjustment between
Receivers under the terms of this clause, the Shippers shall settle pro-rata between themselves in proportion to their
bill of lading quantities. Such settlements shall be made in cash and in the event of two or more discharging ports
being invelved, then the settlement price shall be the average of the market prices on the last day of discharge in the

respective ports.

22, PREVENTION OF SHIFMENT
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“Event of Force Majeure"” means (4) prohibition of export or other executive or legislative act done by or on behalf of
the government of the country of origin or of the territory where the port or ports named herein is/are sitaate,
restricting export, whether partially or otherwise, or () blockade, or (¢ acts of terrorism, or (d) hostlities, or (&)
strike, lockout or combination of workmen, or (f) riot or civil commotion, or (g) breakdown of machinery, or (h) fire,
or (i) ice, or (J) Act of God, or (k) unforeseeable and unavoidable impediments to transportation or navigation, or ()
any other event comprehended in the term "force majeure”.

Should Sellers’ performance of this contract be prevented, whether partially or otherwise, by an Event of Force
Majeure, the performance of this contract shall be suspended for the duration of the Event of Force Majeure, provided
that Sellers shall have served a notice on Buyers within 7 consecutive days of the ocourrence or not later than 21
consecutive days before commencement of the shipment period, whichever is later, with the reasons therefor,

If the Event of Force Majeure continues for 21 consecutive days after the end of the shipment period, then Buyers have
the option to cancel the unfulfilled part of the contract by serving a notice on Sellers not later than the first business
day after expiry of the 21 day period.

If this option to cancel is not exercised then the contract shall remain in force for an additional period of 14
consecutive days, after which, if the Event of Force Majeure has not ceased, any unfulfilled part of the contract shall be
automatically cancelled.

If the Event of Force Majeure ceases before the contract or any unfulfilled part thereof can be cancelled, Sellers shall
notify Buyers without delay that the Event of Force Majeure has ceased. Sellers shall be entitled, from the cessation, to
as much time as was left for shipment under the contract prior to the ocecurrence of the Event of Force Majeure. If the
time that was left for shipment under the contract is 14 days or less, a period of 14 consecutive days shall be allowed.

The burden of proof lies upon Sellers and the parties shall have no liability to each other for delay and/or non-
fulfilment under this clause, provided that Sellers shall have provided to Buyers, if required, satisfactory evidence
justifying the delay or non-fulfilment.

23, CIRCLE

Where Sellers re-purchase from their Buyers or from amy subsequent Buyer the same goods or part thereof, a circle shall
be considered to exist as regards the particular poods so re-purchased, and the provisions of the Defanlt Clawse shall not
apply. (For the purpose of this clause the same goods shall mean poods of the same deseription, from the same country of
origin, of the same quality, and, where applicable, of the same analysis warranty, for shipment to the same port(s) of
destinatien during the same period of shipment). Different currendes shall not invalidate the circle. Subject to the terms
of the Prevention of Shipment Clause in the contract, if the goods are not appropriated, or, having been appropriated
documents are not presented, inveices based on the mean contract quantity shall be settled by all Buyers and their Sellers
in the drcle by payment by all Buyers to their Sellers of the excess of the Sallers' imvodice amount over the lowest imnoice
amount in the circle, Payment shall be due not later than 15 consecutive days after the last day for appropriation, or,
should the circle not be ascertained before the expiry of this time, then payment shall be due not later than 15 consecutive
days after the circle is ascertained.

Where the circle includes contracts expressed in different currencies the lowest invoice amount shall be replaced by the
market price on the first day for contractual shipment and inveices shall be settled between each Buyer and his Seller in
the circle by payment of the differences between the market price and the relative contract price in currency of the
coniract.

All Sellers and Buyers shall give every assistance to ascertain the crcle and when a circle shall have been ascertained in
accordance with this clanse same shall be binding on all parties to the circle, As between Buyers and Sellers in the drcle,
the non-presentation of documents by Sellers to their Buyers shall not be considered a breach of contract. Should any
party in the circle prior to the due date of payment commit any act comprehended in the Inselvency Clause of this
contract, settlement by all parties in the crcle shall be caloulated at the closing out price as provided for in the Insolvency
Clause, which shall be taken as a basis for setlement, instead of the lowest inveice amount in the circle, In this event
respective Buyers shall make payment to their Sellers or respective Sellers shall make payment to their Buyers of the
difference between the closing out price and the contract price.

24, NOTICES

All Notices required to be served on the parties pursuant to this contract shall be rapidly served in legible form.
Methods of rapid communication for the purposes of this clause are defined and mutually recognised as: - either telex,
or letter if delivered by hand on the date of writing, or telefax, or E-mail, or other electronic means, always subject to
the provise that if receipt of any notice is contested, the burden of proof of transmission shall be on the sender who
shall, in the case of a dispute, establish, to the satisfartion of the arbitrator(s) or board of appeal appointed pursuant
to the Arbitration Clause, that the notice was actually transmitted to the addressee. In case of resales /repurchases all
notices shall be served without delay by sellers on their respective buyers or vice versa, and any notice received after
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1600 hours on a business day shall be deemed to have been received on the business day following. A notice to the
Brokers or Agent shall be deemed a notice under this contract.

25. MON-BUSINESS DAYS

Samrdays, Sundays and the officially recognised and, or legal holidays of the respective countries and any days, which
GAFTA may dedare as non-business days for specific purposes, shall be non-business days. Should the time limit for
doing amy act or Serving any notice expire on a non-business day, the tme so limited shall be extended untl the first
business day thereafter. The period of shipment shall not be affected by this clause,

26, DEFAULT

In default of fulfilment of contract by either party, the following provisions shall apply- -

(&) The party other than the defaulter shall, at their discretion have the right, after serving notice on the defaulter to sell
or purchase, as the case may be, against the defaulter, and such sale or purchase shall establish the default price.

[b] If either party be dissatisfied with such default price or if the right at (a) abowve is not exercised and damages cannot be
mutually agreed, then the assessment of damages shall be settled by arbitration.

(c]) The damages payable shall be based on, but not limited to, the difference between the contract price and either the
default price established under (3] above or upon the acmal or estimated value of the goods, on the date of defanlt
established under (b) above.

(d) In no case shall damages include loss of profit on any sub-contracts made by the party defaulted against or others
unless the arbitrator(s) or board of appeal. having regard to spedal circumstanees, shall in his/their sole and absolute
dizcretion think fit.

(&) Damages, if any, shall be computed on the quantity appropriated if amy but, if no such quantity has been appropriated
then on the mean contract quantity, and any option available to either party shall be deemed to have been exercised
accordingly in favour of the mean contract quantity.

(£) Default may be declared by Sellers at any time after expiry of the contract period, and the defanlt date shall then be the
first business day after the date of Sellers' advice to their Buyers. If default has not already been declared then
[notwithstanding the provisions stated in the Appropriation (lause) if notice of appropriation has not been served by the
10th consecutive day after the last day for appropriation laid down in the comtract, the Seller shall be deemed to be in
defanlt and the default date shall then be the first business day thereafter.

27, INSOLVEMNCY

If before the fulfilment of this contract, either party shall suspend payments, notify any of the creditors that he is unable to
meet debis or that he has suspended or that he is about to suspend payments of his debts, convene, call or hold a meeting
of creditors, propose a voluntary arrangement, have an administration order made, have a winding up erder made, have a
receiver or manager appointed, convene, call or hold a meeting to go into liquidation [other than for re-construction or
amalgamation) become subject to an Interim Order under Section 252 of the Inselvency Act 1986, or have a Bankruptey
Petition presented against him [amy of which acts being hereinafter called an "Act of msolvency™) then the party
committing such Act of Insohrency shall forthwith serve a notice of the oocourrence of such Act of Insolvency on the other
party to the contract and upen proof (by either the other party to the contract or the Receiver, Administrator, Liquidator
or other person representing the party committing the Act of Insolvency] that such notice was thus served within 2
business days of the ocourrence of the Act of Insohvency, the contract shall be closed out at the market price ruling on the
business day following the serving of the notice. If such notice has not been served, then the other party, on learning of the
orcourrence of the Act of Insolvency, shall have the option of declaring the contract dosed out at either the market price on
the first business day after the date when such party first learnt of the occurrence of the Act of Insobvency or at the market
price ruling on the first business day after the date when the Act of [nsolvency ocourred.

In all cases the other party te the contract shall have the option of ascertaining the settlement price on the dosing out of
the contract by re-purchase or re-sale, and the difference between the contract price and the re-purchase or re-sale price
shall be the amount payable or receivable under this contract.

28, DOMICILE

This contract shall be deemed to have been made in England and to be performed in England, notwithstanding amy
contrary provision, and this contract shall be construed and take effect in accordance with the laws of England, Except
for the purpose of enforcing any award made in pursuance of the Arbitration clause of this contract, the Courts of
England shall have exclusive jurisdiction to determine any application for ancillary relief, (save for obtaining security
only for the claim or counter-claim), the exercise of the powers of the Court in relation to the arbitration proceedings
and any dispute other than a dispute which shall fall within the jurisdicton of arbitrators or board of appeal of the
Association pursuant to the Arbitration Clanse of this contract. For the purpose of any legal proceedings each party
shall be deemed to be ordinarily resident or carrying on business at the offices of The Grain and Feed Trade
Association, (GAFTA), England, and any party residing or carrying on business in Scotland shall be held to have
prorogated jurisdiction against himself to the English Courts or if in Northern Ireland to hawve submitted to the
jurisdiction and to be bound by the decision of the English Courts. The service of proceedings upon any such party by
leaving the same at the offices of The Grain and Feed Trade Association, together with the pesting of a copy of such
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proceedings to his address outside England, shall be deemed good service, any rule of law or equity to the contrary
notwithstanding,

29, ARBITRATION

(&) Any and all disputes arising eut of or under this contract or any claim regarding the interpretation or execution of
this contract shall be determined by arbitration in accordance with the GAFTA Arbitration Rules, No 125, in the
edition current at the date of this contract; such Rules are incorperated into and form part of this Contract and both
parties hereto shall be deemed to be fully cognisant of and to have expressly agreed to the application of such Rules.
(b) Neither party herete, nor any persons claiming under either of them shall bring any action or other legal
proceadings against the other in respect of any such dispute, or claim until such dispute or claim shall first have been
heard and determined by the arbitrator(s) or a beard of appeal, as the case may be, in accordance with the Arbitration
Rules and it is expressly agreed and declared that the ebtaining of an award from the arbitrator{s) or board of appeal,
as the case may be, shall be a condition precedent to the right of either party hereto or of any persons claiming under
either of them to bring any action or other legal proceedings against the other of them in respect of any such dispute
or claim

(] Wothing contained under this Arbitration Clause shall prevent the parties from seeking to obtain security in
respect of their claim or counterclaim via legal proceedings in any jurisdiction, provided such legal proceedings shall
e limited to applying for and/or obtaining security for a claim or counterclaim, it being understood and agreed that
the substantive merits of any dispute or claim shall be determined solely by arbitration in accordance with the GAFTA
Arbitration Rules, No 125.

30, INTERMATIONAL CONVENTIONS

The following shall not apply to this contract- -

(&) The Uniform Law on Sales and the Uniform Law on Formation te which effect is given by the Uniform Laws on
International Sales Act 1967,

(b)) The United Natiens Convention on Contracts for the [nternational Sale of Goeds of 1980,

(£} The United Nations Corrvention on Prescription (Limitation) in the Internatonal Sale of Goods of 1974 and the
amending Protocol of 1980,

(d) Incoterms.

(&) Unless the contract contains any statement expressly to the contrary, a person who is not a party to this contract
has no right under the Contract (Rights of Third Partes) Act 1999 to enforce any term of it.

Sellers ... S e BUYETS wrmimse S

Printed in England snd issued by
GAFTA

THE GRAIMN AND FEED TRADE ASSOCIATION
9 LINCOLN'S INN FIELDS, LOMNDOMN WC2A 36P

4578

346



[T I PR

ERECEEE o & wmw

EELEE R

B g S KEKEERERENBEE SEKEEE

&5

EEEE

Effective 12 April 2012 a ta

Contract No.47 )

Copyright
THE GRAIM AND FEED TRADE ASSOCIATION

CONTRACT FOR THE DELIVERY OF GOODS BY INLAND WATERWAYS

CENTRAL AND EASTERM EUROPE
I BULE
FOB TERMS
*dalate/spacify ox applicabls
SELLERS . e
AMTERVENING A5 BRIOKERS 1 ..o oo oo e ot et oot st e e _
BRVERS 2 e e B e S e

QUANTITY. tonnes of 1000 idograms, 5% more or less 3t Buyers' option, at
oontract price. In the event of more than one celivery being made, each defvery shall be considered @ separate oontract. bt
the mangin on the mesn guartity soid shall not be sffected thereby. Each mark/parcel shall stand 25 @ separate parcel.

PRECE: o ol per tonre of 1000 idograms gross weght,

Delivered Free On Boand Buyers' Bargeds)in .

BROKERAGE . ...per tonme, to be paid by Sellers on the mean contract quantsty. goods lost or not lost,
contract fulfilled or not fulfilled unless such non-fulf@ment is due to the cancellation of the contract under the terms of the
Prohibition or Force Majeure Cause. Brokersge shall be due on the day shipping documents are enchamged, or if the poods
are not appropriated then brokerage shafl be due on the 30th corsecutive day after the last day for delivery.

Condition. Delrery shall be made in good condition.

PERIOD OF DELIVERY
Delivery during...

-t Buyers® call.

MNomination of Barge. Buyers shall serve not less than . _days" notice of the name and probabée readiness date of
the harge, and the estimated tonnzge required.  Buyers shall advise Sellers of any delay in amrival of the barge and shall
serve further notices 5 days, 3 days and 1 day before amival of the barge. Buyers have the right o substitute the
nominated barge, provided that the replacement barge = sble to load approdimately the same quantity and is for
approximately the same estimated srival time. The original delivery period and any extension shall not be affected by a
substitution. Provided the barge iz presented st the lozding port in resdiness to load within the delivery period, Sellers
shall if necessary complete loading after the delivery period, and carmying charges shall not apoly. In case of reszles 3
provisional notice shall be passed on without delfay, where possible. by telephone @nd confirmed on the same day in
accordance with the Notioes Clause.

& barge presented for loading must be fit and suitehle for the rece ption and camage of the goods.

Should the barge fail to present 2t the loeding plaos on expiry of the 3 days and 1day's notices, then Buyers are lizble for
extra storage andor estra haufage andfor truck detention charges; such damages to be proven i not mutually agreed.

Im sy monith cont@Eining an odd numiber of days the midde day shall be aocepted a5 being in both hakves of the month, escept
far pricing purposes the middie day shall be corsidered to be in the Srst haif of the month.

LOADING
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BRI SEROMIE .. it oottt ot b bt s st o e b s bl s i b ot o ko et s

Sellers st declaremn . days prior to commenoement of the deliery period, an acoessible and navigsble river port
Bange(s) to hoad &5 per castom of the port unsess otherwise agreed. Bill of lading shall be considered proof of defivery in the
absence of evidence to the contrany.

EXTENS:ON OF DELIVERY

The contract perod of delivery shall be extended by an sdditional perod of not more than 10 conseoutive days, provided that
Buyers serme notios claiming extension not later than the next business day following the kst day of the deliveny period. bn this
event Seliers shall carmy the goods for Buyers’ acoount and all charges for storage, interest, insurance and other sudh noomal
carrying expanses shall be for Bupers® acoount, unless the barge presents in readiness o load within the contractuzl delvery
pe=rind.

Any differences in evport duties, taes, kevies between thooe applying during the origine! delivery period and those zpphying
during the period of extension, shall be for the scopunt of Buyers. IF required by Buyers, Sellers shall produce evidence of the
amounts padd. |nsuch cses the Daties, Taxes and Levies Claums shall ot apply.

FREIGHT DOCUMENT
For the purposes of this contrect 3 bl of lading indudes 3 freight letter or bill of ading as & customarily wsed on the watenaay,
wihich in the hands of the Recsiver would enable the Receiver to taie defrvsery of the gpods at the destination.

INSLRANCE

Manne and war risk insurance induding strikes, riots, dyil commaotions and mine rsks 1 be effected by Buyers with first class
underwriters andfor approved companies. Buyers shall supply Sellers with confirmation thensof 2t lezst 5 oonseourtive days
prior to expected resdiness of barge|s). If Buyers fail to provide such confirmation, Sellers shall have the right to place such
insuranoe gt Buyers’ risk and expense.

PAYMENT
N N sty i ot e i P i e b e s b s b

ATt T BT I IENTES ..ttt i i b i S o o b b mim s b

(bl Mo obvious dericd emor in the documents shall entitle Bigers 1o meject them or delay payment, bt Sellers shad be
responsisle for a8 loss or expense cosed o Buyers by resson of such ermor, and Sellers shall on request of Buyers furmish an
approved puarantee in nespect theneto.

{ci Amourts payable under this ortract shall be settled without defay. I not so setided, either party may notify the other
that a dispute has arizen and serve 3 notice stating his intention to refer the dispute to arbitration in aocordance with the
Arbitration Rules,

{d} Imterest. I there has been unreasonable delzy in any payment, interest appropriate to the currency invohved shall be
charged. ¥ such charge iz not mutually agreed, = dispute shall be deemed to esist which shall be settled by arbitration.
Otherwise interest shall be paysble only where specifically provided in the terms of the contract or by an award of
arbitration. The tenms of this dause do not override the parties” oontractual obfization under sub-dause (3.

EXPORT LICEMCE
EC Export Licence f required, to be obtzined by Buyers provided Buyers sre an EUJ member, otherwize to be obtained by
Sellers. For other countries export lioemoe if requined, tobe obtained by Sefers

DUTEES, TAMES AND LEVEES ON GOODS

Bny EC export duties, tames, kevies, and refunds stc present or futere in the oountry of origin, shall be for the scoount of the
holder of the Export Licence, otherwise national duties and taaes, present or futere shall be for Sellers’ aoount. For other
mourtries any duties, taxes, levies, snid refunds etc,; present or future in the cowrtry of onigin, shall be for Sellers’ aooount.

PROHIBMON

In Gse of prohéition of export. blodkade or hostilities or in case of any exeortive or legisEtive act done by or on behalf of the
povermnment of the country of arigin of the goods, or of the country from which the poods are to be shipped, restricting export.
whether partially or otherwize, any such restriction shall be deemed by both parties 1o apply to this contract and to the extent
of such total or partial restriction to prevent folfiment whether by shipment or by ary other means whatsoever and to that
extent this contract or any unfulfilled portion thereof shall be cancelled. Selers shall advise Buyer without delay with the
reasons the refor znd, F required, Sefiers must produce proaf to justify the cncellation.

FORCE MAJEURE, STRIKES

Should the esecution of thic comtract or sy unfulfilled portion thereof be prevented by a srike, lockout, riot or owil
rommtion, combination of woromen, breakdown of machinery. or fire, or unforesesahie and unavoidable impedment to
navigation, or any cuse comprehended in the term “Force Majewre”, prowvided that notice has been served by Sellers or
Baryers, 2= zppropriate, within 7 consecutive days from the ocosrrence, or not feter than 21 days before the
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1a

mmmenoemert of the defvery period, whichever & laber, the time for delivery shall be exvtended for 2 perod of 14
onsecutive days. [f defivery be deiayed for more than 14 consecutiee days.

1a] If notice abowe was served by Sellers:-

Banyers shall have the option of Gnoeliing the delayed portion of the contract, such option to be exercized by Buyers senving
notioe to be recefved by Sellers not later than the first business day after the additional 14 consecotres days. If Buyers do
not exercize this option, such delayed portion shall be automatically extended for 3 further period of 14 consecutive days. IF
delivery under this clauses be prevented during the further 14 conseoutive: days extension, the contract shall be considered
woid, Burpers shall hawve no claim against Sellers for delay or non-defivery under this clause, provided that Sellers shall have
supplied to Buyers, if reguired, sstisfactory evidenos justifying the delzy or non-fulfilment.

{b} i notice mentioned above was served by Buwers:-

Sellers chall have the option of canoeliing the delayed portion of the contract, such option to be exercised by Sellers s=rvime
notice to be recefved by Buyers not iater than the first business day after the additional 14 consecutive days. If Sellers do
not exerrize this option. sich delzyed portion shall be automatically extended for 3 further period of 14 consecutive days. if
delivery under this clause be prevented during the further 14 conseoative days extension, the contract shall be considered
woid. Sellers shall hawve no claim agzinst Buyers for delay or non-delivery under this dause, provided that Buyers shall hawe
supplied to Sellers, if requined, satisfactory evidence justifiying the delay or non-fuffilment.

ICE

=] K transporation of the goods to the load port, or if losding. or if presentation of the vessed ot the loading port is prevented
by reazon of ice, at any tme during the last 30 days of the guaranteed delivery period. or 5t any time: during the puararteed
defivery period if such be fecs than 30 days, then sither party shiall be entithed ot the termination of such ice to a5 mach ime,
not exceeding 21 days. for defivery at such portis] as was left for delvery under the contract prior to when the prevention
ocourred, and in the evwent of the time left for delivery under the contract being 14 days or less, 3 minimem edension of 14
days shall be sliowed. In the event of further ioe preventing defvery or loading of the goods during the time by which the
pusranieed time of delivery has been extended by resson of the operstion of the provisions of the foregoing paragraph, the
additional extension shall be limited to the actual duration of such ice.

|b) Buyers or Sefiers, a5 the case may. be shall serve notice not Gter than 5 business days sfter the commencement of ice or 5
businezs days after the commencement of the deleery period whichever is later if they intend o daim an extension of tme for
deiery under this clause.

{ch F requsined by either party, the other party must prowice doosmentary evidenos to establish @y daim for extenson under
this clawse.

Id} In the: mse of non-defvery under the above orcumstances the date of defaudt shal be similary deferred.

NOTICES

&1l rotices required to be served on the parties pursuant to this contract shall be communicated repidly in legible form.
Methods of rapid commaunication for the purposes of this dause are defined znd mutually recoenised ax - sither teles, or
letter i defwered by hand on the date of writing, or telefax, or E-mail or other efectronic means, aiways subject to the
provizo that i recesipt of any notice i contested, the burden of proof of transmiszion shall be on the sender who shall, in
the ese of 3 dispute, establish, to the satisfaction of the arbitrstor(s] or board of sppes! appointed pursuant to the
&rbitration Clause, that the notice was acually transmitted tothe sddreszee Incse of resalesfrepurchases all notioss shall
be served without detay by sellers on thesr respective buyers or vice verss, any notice received after 1600 hours on 3
business day shall be deemed to hawe been received on the business day fofiowing. A notice to the Brobers or Agent shall
be deemed 3 motice under this contraco

NOMN-BUSINESS DAYS

Saturdays, Sundays and the offidally recognised andfor legal holidays of the respective countries ard any days, which GAFTA
mray declare 2= non-usiness days for specific purposes, shall be non-business days. . Shouwld the time limit for doing amy = or
SEMVing &Ny notice expine on & nom-business day. the tme so Emited shall be extended until the first business day thereafter,
The perind of defvery shall not be: affected by this Clause.

WEIGHING

Final &t time and place of loading, &5 per GAFTA registered superintendent certificte at Sefiers’ choice snd expense. Buyers
hawe the right to stterd =t loading. The terms and conditions of GAFTA Weighing Rules No 123 zre desmied to be
ncorporated into this contract.

SAMPLING, ANMALYSIS AND CERTEFICATES OF AMALYSIS

The terms and conditions of GAFTA Sampling Rudes No. 124 are deemed to be incorporated into this contract. Samples shall
be taken &t time and place of loading. The parties shall appoint superintendents, for the purposes of supervison and
sampling of the poods, from the GAFTA Register of Superintendents. Unless otherwise agreed, analysis shall be appointed
from the GAFTA Register of Anabysts

DEFALLT
Ir default of fulfilment of contract by either party, the following provisions chall apphy- -
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{=) The party other than the defaulter shall, 2t their discretion hawe the fght, after serving notice on the defaulter, to ==l or
purchase, 25 the case may be, against the defaulter, and sudh mde or purchase shall establish the default price.

|bi I either party be dizsatished with such default price or § the mght at {2} above 5 not exendsed and damages @nnot be
mratually agreed, then the assessment of damages shall be settled by arbaration.

|ch The damages payabie shall be based on, but not Emited to, the difference bebween the ortrsct price and either the default
price estabfished under (4} above or upon the actual or estimated value of the goods on the date of defaul esablished nder
|} showe.

|d} In 2l Gazes the damages shal, in addition, indude any proven sdcitonal expenses which would drecily and naturally result
in the ordingry cowrse of evenis from the defaulber's breach of cortract, but shall m no cas= indude loss of profit on any swh-
wontracs made by the party defaulted Sgainst or others unless the srbitrator(s) or board of appeal, having regand to special
drcierstances, shall in hisftheir sole snd sbeolute dsoretion think ft.

{=) Damages. if any, shall be computed on the guantity clled for. but i no such quantity has been declared then on the
miEaN contraat quamtity and any option available to either party shall be deemed to hawe besn exercised accordingly in
fawour of the mean contrac: quantity.

CIRCLE

‘Where Sellers re-purchaze from their Buyers or from any subsequent Buyer the same oods or part thereof, 3 cndie shall be
considered to exist 25 regards the partioular poods so re-purchased, and the provisions of the Default Clsuse shall not apply

{For the purpose of this dause the same goods chall mean goods of the same description. from the same country of origin,
of the same quality, and. where appliccble. of the same analysis warranty, for defivery from the same portis] of loading
during the ame period of defivery]. Different currencies shall not irvalidate the drde.

Subject to the terms of the Prohibition Clause in the contract, if the cirde is established before the goods sre delivered, or i
the poods zre ot delivened, invoices based on the mean contract quantity, or i the goods have been delivered imsoices
based on the delivered quantity, shall be settied by all Buyers and their Sellers in the'drcle by payment by all Buyers to their
Seliers of the ewpess of the Sellers’ invoice amount over the lowest mvoice amount in the circle. Payment shall be due not
later than 15 consecutive days after the last date for defivery, or, should the circle not be sscerzined before the eapiry of
this time, then payment shall be dise ot [ater than 15 consecutive days after the cinde is ascertained.

‘Where the cirdle indudes contracts espressed in different currences the lowest invoice smount shall be replzosd by the
market price on the first day for contrectual defivery and invoices shadi be settied between each Buyer and his Seller in the
drde by payment of the differences betwesn the market price and the refative confract price in the currency of the
contract.

All Sellers znd Buyers shall give svery amisznoe o asoertain the cirde and when 3 cirdée shall have been asoertained n
acmordance with this dause it shall be binding on all parties to the oncle. A5 between Buyers and Seliers in the droe, the
non-presentztion of documernts by Sellers to their Buyers shall not be considered 2 breach of contract. Should amy party inthe
arcle prior 1o the due date of payment commit any @0t comprehended in the Insoheenoy Clawse of this contract, settlement by
all parties in the cinde shall be calolated at the dosing out price == provided for in the Inspbwency Clawse, which shall be taken
a5 & basis for settiement, instead of the lowest invoice smount in the droe. [n this event respective Buyers shall make payment
to their Sellers or respective Sefers shall make payment to their Buyers # the differenos between the dosing ot prios and the
Ot price

IMEOLVENCY

If before the fulfilment of this contract, efiher party shall suspend payments, notify amy of the oeditors that he &5 anable to
meet debts or that he has suspended or that he is about to suspend payment of his debts, corvene, Gl or hold 3 mesting of
oreditors, propose & voluntary arrengement, have an sdminsstration order made, have 3 wending up order made. have 3
receiver of manager appoinied, comene, il or hold 3 meeting to go inte figuidation (other than for re-consniction or
amalgamation), or hawe 2 Bankruptoy Petition presented agziret him (any of which acts being hersinafter called zn "Act of
Insolvency™) then the party committing swuch Aot of Insolvency shall forthwith serve 3 notice of the occunnence of such Ao of
Irsphvency on the other party to the contract and upon proof [y either the other party to the contract or the Reoedoer,
Administrator, Liquidstor or other person representing the party committing the Act of Insohvency) that such notice was thus
served within 2 business days of the ooronmenoe of the Act of irsolvency, te contract shall be closed our at the market price
ruling on the business day following the serving of the notice. If such notice has not been served, then the other party, on
learming of the consmence of the Act of Insolvency, shall have the option of declaring the contract dosed out 2t either the
market price on the first business day after the date when swch party first lesmit of the occurrence of the Act of Insolvency or at
the mariet prioe nding on the first usiness day after the date when the Act of Insolvency ooourred.

In all cases the other party to the contract shall have the option of ascerzining the settlement price on the dosing out of the
wontract by repurchase or ne-saie, and the difference between the contract price and the re-purchzse or re-sale price shall be
the amount payable or receivable under this contract

DOMICILE

This contract shaf be deemed to have besn made in Engiand and to be performed in England, notwithstendmg amy oontrany
prowvision, and this contract shall be constneed and tske effect 0 scoordance with the lzwes of Englard. Enoept for the purpose
of enforcing any swand made in pusuande of the Arbiration dause of this contract, the Courts of England shall hawe exclusmee
jurisdiction to determine ary application for anciltary refief. (s=ve for obteining security only for the daim  or counter-
daim|),the exercise of the powers of the Court in relation to the arbitration proceedings and any dispute other than 3 dispute
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which shall fall within the jurisdiction of arbitrators or board of appeal of the Aszocation pursuant to the Arbitration Clause of
this contract. Far the purpose of zry legal prooeedings sach party shall be desmed to be ordinarily resident or rrying on
busineszs st the offices of The Grain and Feed Trade Assooztion, England, (GAFTA) and any party residing or carmying on
brusimess in Sootiand shall be held to have prorogated jurisdiction against himsedf to the English Courts or if in Northem lretand
to hawe submitted to the jurisdicton and to be bound by the decision of the English Courts. The service of procesdings upon
any such party by leaving the same 2t the offices of The Grain and Feed Trade Ascoodation, together with the posting of 2 copy
of such proceedings to his address outside England, shall be deemed good senice, any rule of law or equity to the contrary
notaithstanding

ARETRATION

|z} Ary =nd all disputes arising out of or under this contract or @ny daim regending the interpretation or execution of this
wontract shall be determined by arbitration in acoondance with the GAFTA Arbitration Rules, No 125, in the edition current
at the date of this contract, such Rules are incorporated into and form part of this Contract and hoth perties hereto shall be
deemed to be fully cognisant of and to have expressly sgreed to the applicition of swch Rules.

b} Meither party hereto, nor any persons daiming under either of them shall bring any action or other legal proceedings
ag=inst the other in respect of any such dispote, or daim until such dispute or daim shall first hawve been heard and
determined by the arbitrator{s] or 3 boerd of appeal, 25 the case may be, n accordance with the Arbitration Rubes and it is
eapressly sgreed and declared that the obtaining of an awsrd from the arbitrator{s] or boand of appea!, as the case may be,
shall be = condition precedent to the Aght of either party hereto or of any persons daiming urder either of them to bring
amy action or other legs! proceedings agsinst the other of them in respect of any such dispute or daim

|£) Nothing contzéned under this Arbitration Clause shall prevent the parties: from seeking to obizsn s=curity in respect of
their claim or counterclaim wia legal proceedings in any junsdiction, proviced such legal proceedingz shall be Gmited
to apphying for and/or obtaining security for a daim or counterclaim, it being understood and agresd that the substantive

merits of any dspute or daim shall be determined solely by arbitration in scoondance with the GAFTA Arbitration Rules, Mo
175,

INTERMATIONAL CONVENTIONS

Thee folbowing shall not apoby to this contract: -

{=) The UnFonm Lzw on Szles and the Undform Law on Formiation to which effect i mhen by the Uniform Laws on imternational
Sales Act 1967

|bl The Urited Nations Comeention on Contracts for the international Sale of Goods of 1980.

{ch The: United Mations Comeention on Prescription |Limitation) in the Intemational Sale of Goods of 1574 and amending
protocod of 18380,

{d} Incotenms.

{= Unless the contract contains any statement expresshy to the contrary, 2 person who s not 2 party to this contract has no
right under the Contract [Rights of Third Parties] Act 1959 to enforce any term of it

Sellers....... Buyers...

Print=d in England and issued by

GAFTA
(THE GRAIM AND FEED TRADE ASSOCIATION)
9 LINCOLN'S [MN FIELDS, LOMDON WC2A 38P
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Effective 1% April 2012 a t a

Contract No.64

Copyright
THE GRAIN AND FEED TRADE ASSOCIATION

GEMERAL CONTRACT FOR GRAIN
IN BULK
FOB TERMS
* dwlete/Specy as opplicable DO ettt

L

5% more or less gt Buyers' option. in the evert of the quantity contracted for being a full and complete cargo and/for Grgoes the
margin of oontract quantity shall be 10% more or less, exess or deficiency over 5% shall be settied at the FOB price on date of last bil
of lading; vahse shall be fined by arbitration unless mutualy agresd, inthe event of more than one delivery being made each deliery
shall be considered 3 separate contract, but the mangin on the mean quantity soéd shall not be affected thereby.

* per tonne of 1000 kilogrames 1
}gross weizht, delivered Free on Boand Buyers' Yessel at
* per ton of 1016 kilograms or 2240 s 1

BROKERAGE ... ... jper tonne, o be paid by Sellers on the mean contrack guantity, poods lost or not lost, contrac
fulfied or rot fulfilled snless such non-fulfilment is due to the cancellation of the contract uncer the terms of the Prohibition
Clauze. Brokersge shall be due on the day shipping documents are ewhanged, or i the goods sme not delvered then the
brokerage shall be due on the 307 consecutive day after the last day for defvery.

*Government, Officel or Customany Inspector's Certfficates isswed 2t time and place of delivery shall be final 2z to guality. Buyers
shall not be entitied to reject the deldivery of 2 higher grade of grain of the same colour and description.

*Sampbe. At time and piace of shipment sbout as per sealed sample marked in the

possessionof .
Condition. Deffery shall be made in pood concition.

PERIOD OF DELWERY
Dredivery during.. e e O L G g S at Buyers” il
Nomination of Vessel. Buyers shall serve mot fess than.. . monsecutive day's notice of the name and

probabile readiness date of the vesss] and the esimated tonnages reguined.

Buyers hawe the right to substitute the nominated wessel, but in any event the original defivery peniod and amy extension shall ot
be affected thersby. Provided the vessel is presented 2t the loading port in neadiness to load within the defivery period, Sellers
shzll if necessary complete loading after the delivery period and carmying charges shall ot spphy. In case of re-szles 3l notices shall
be passed on without defay, whene possible. by telephone and confirmed on the same day in acoondznce with the Notioes Clause.

In =y month containing an odd rumber of days the middie day shall be acoepted as being in both halves of the month, escept for
pricing purpases the middie day shall be consdered to be in the first half of the month.
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LOADING
Vieszeliz) to be dean and fit to recefve the moods and to load n aoocondznce with the custom of the port of loading uni=m otherwize
stipulated. Bl of lading hall be considered proof of delivery in the sbsence of evidence to the contrary.

EXTENSMOIN OF DELIVERY

The contract period of ceivery shall be extended by an additional period of not more than 21 corseortive days, proviced that Buypers
sene notice caiming extension not later than the next business day follewing the fast day of the delivery period. In this event Selers
shall carry the poods for Buyers' aooount and =i charges for storage; inberest, insuramos and other sisch normal carmying expensss chal
bee fior Buyers' account, unless the vessel presents in resdiness to load within the contractual defreery period.

Ay diffenenoes in export duties, tses, levies et bebseen those apphing during the orginal delivery period and those apolying during
the pericd of extension, shall be for the aocount of Buyers. I required by Buyers, Seflers shall produce evidenoe of the amounts pasd.
In such cEses the Duties, Tanes, Levies Clause shad noz apoty.

Shaoyuld Burgers fail to present @ wessel in readiness to load under the extersion period, SeBers shad have the option of declarng Buyers
to be in default, or shall be entited to demand payment &t the contract prce plus such charges as stated above, less cumrent FOB
charges, sgainst wanshouse warants and the terder of such warehouse warrsnts shall be considened mmplete defivery of the contract
on the part of Seliers.

SHIFS CLASSIFICATION

Shipment by first dass mechanically self-propelled vesseds) sutable for the camizse of the contract poods. dassed in ooordance with
the: Institurte Classification Clauze of the Intemational Underariting Association in force Gt the time of shipment, escluding tankers and
vessels which are sither dassfied in Lioyd's Register or described in Lioyd's Shipping Index zs “Ore 00" vessels.

PAYMENT
|31 By cashin

agaret the followingdooemenrts.__.__._ .

[b} No obious deric! smor in the doowsments chall entitie Bingers to reject them or delzy payment, bue Sefiers shal be responsibis for

all loss or expense cavsed to Buyers by reason of such emor and Seliers shall on request of Buyers furnish an spproved guarsmtee in

respect theretn.

(i Amounts payable under this contract shall be settied without delay. If not so settled, either party may notify the other that a
dispute has arisen and serve 3 notice: stating his intention to refer the dispute to arbitration in acoordance with the Arbitration
Rules.

|d} Imterect. f there hzs been unreasonable delay in any payment, interest Jpproprizte to the currency imoteed shall be charged.
such charge = not mutually agreed, 3 dispute shall be deemed to exist which shall be settled by srbitration, Dthenwise interest shall
be payable only where spedifically provided in the terms of the contract or by 2n awand of arbitation. The terms of this cause do
not overmide the parties” contractust obligetion under sub-lause [a).

DUTIES, TAXES, LEVIES, ETC.
All export duties, tames, jevies, o, present or future, i oountry of origin or of the termitory where the port or ports of shipment named
herein isfare situste, shall be for Sellers' acmount.

EXPORT LBCEMCE - if reguired, to be cbtained by Sellers.

WEIGHING
The terms and conditions of GAFTA Weighing Rules Mo. 123 are deemed to be intorporated into this contract. Final &t time and
pare of loading, a5 per GAFTA registered superintendent certifizte ot Sellers’ choice and expense. Buyers have the right to stbend
at loading.

SAMPUMNG, ANALYSES AND CERTIACATES OF ANALYSIS

The termz znd conditions of GAFTA Sampfing Rules o124 zre desmed to be incorporated into this contract Samples shall be
taken ot time and place of loading. The parties shall appoént superintendents, for the purposes of supervision and sampling of the
goods, from the GAFTS Register of Superintendents. Unless atherwise sgreed, analysts shall be appainted from the GAFTA Register
of Bnabysts.

INSURANCE

Mlzrine and War Risk insurance including strikes, ripts, civil commotions and mine ricks o be effected by the Buyers with firsr cizax
underTiters and/or approved companies. . Buyers shall supply Sellers with confirmation thereof ot lesst 5 conseoutive days prior to
=xpecied readiness of vemel(z]). f Buyers fail to provide such confirmation Sellers shall have the right to plaoe such insuranoe at Buyers”
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PROHIBITION

In case of prohibition of esport, blockede or hostilites or i Gse of any execriive or legishtive act done by or on behalf of the
sowemment of the country of origin or of the termitory where the port or ports of shipment named herein isfare situate, restricting
mxport, whether partaly or otherwise, any such resriction shall-be desmed by both parties to apply to this contract and o the extent
of such tota! or partial restriction to prevent fulfiiment whether by shipment or by any other mesns whatsoever and to that extent this
eontract or any urfulfilled portion thereof shall be @noelled. Sellers shall advise Buyers without delay with the reasons therefor and, §
reguired, Seilers must prodice proof to justify the noedation.

LOADIMNG STRIKES

|a) Shauld delrery of the poods or any part thereof be preverted at any time during the (==t 2B days of puarntesd ime of defiveny, or
at any dme during guaranteed delivery penod i such be bess than 26 days, by resson of riogs, strikes or lock-oues at portis| of loading or
elmwhene preventing the fonaanding of the goods to such part{s], then Sellers shall be entitied =t the termination of such riots, strives
or bock-outs to as much time for defvery at such port{s) as was left for delivery under the contrace prior to the outhresk of the rots,
strik=s or lock-puts, and inthe svent of the time left for delfaeny onder the contract being 14 days orlems, 2 minimom estension of 14
days shad be allowed

{b} In the event of further rots, strkes or iock-outs. eooring duning the time by which the puarantesd period of defieery has been
extended by reazons of the operation of the provisions in paragraph (a). the additional extension allowed shall be limited 1o the actuzl
duration of such further fots, srikes or lode-outs. In case of non-defivery under the above drumstanoes and i Sefiers have daimed
extension urder parsgraph [, the date of default shall be similarty defermed.

{cl Sellers shall serve 3 notice naming the port{s} not later than 5 business days after the commencement of the raots, strikes or bode-
outs or 5 business days after the commenoement of the delivery period, whichewer is [ater, if they infend to claim an extension of dme
for delivery, such notice shall Emit the port{s) for defivery after exping of contract period to those for which an extension is daimed.

{d) ¥ regquired by Buyers, Sellers must provide documentzry endence to estzblish any daim for extension under this clawse

NOTICES

A notices required to be served on the partes pursuant to this cootract shall be communicted mpidly in legble form. Methods of
rapid mmmunication for the purposes of this daise are defined and mutuely reoenised 2 - either teles, or letter if delivered by hand
on the date of writing, or telefax, or E-mail, or other elecironic means, ahways subject to the proviso that i receipt of any notice is
rontested, the bunden of proof of transmizsion shall be on the sender who shall, in the Gse of 2 dispute, estabiih, to the satisfaction of
the arbitraton|s| or bosrd of appesl appointed pursuant to the Arbitration Clause, that the notice was actually trensmitted to the
abdressee. n e of resalesfrepisdases ol notices shll be served without deltay by s=liers on their respective buyers or vioe wersz,
and any notice received afier 1600 hows on 3 basiness day shall be deemed to have been received on the business day following. A
notioe to the Brokers or Agent shall be desmeda notioe under this oontract

NON-BUSINESS DAYS

Saturdays, Sundays and the officaity recognised and/for legsl holidays of the respecive countries and any days, which GAFTA may
dedare 25 non-business days for spedfic purposes, shall be non-business days. Should the time mit for doing any act or serding any
notice expire on @ Ron-busness day, the time o limited shall be extended wntil the first business day thereafter. The period of delivery
shall not be sffected by this clause.

DEFRULT

In defauk of Adfiiment of contract by ether party, the following provisions shall sophy: -

|&] The party other than the defaubter shall, at ther disoetion have the fght, after serving & notioe on the defactter. to sefl or purchase,

as the e may be, agsinst the defauiter, and such e or purchase shall establish the defawh price.

|b) If either party be dissatisfed with such default price or if the right at {a) abowe is not evercsed and damages cannot be mutusly
preed, then the 2 1t of darmages shall be setted by arbitraison.

|} The damages payabie shafl be based on, but not limited to, the difference between the contract price and either the defauk price

estzhlished under (2} above or upon the actus] or estimeted valee of the poods, on the date of default, established under (b sbowe.

{d} Ini 3l cases the damages shall, in addition, incude any proven additional expenses which would directy and naturally resuit in the

ordinary course of events from the defauler’s breach of contract, but n no @se shall dameges indude o= of profit on any

sub-contracs made by the party defsulted against or others unbess the arbitrator(s) or board of appeal, having regard to spedial

oircumstances, shall in his/their sole and absolute Ssoretion think fit

(e} Damages, if amy, shall be computed on the guantity caied for, but if no such quantity has been deciared then on the mesn ontrac:

Quantity and zny option availabie to ether party shall be desmed to have been exercised scoordingly in favour of the mean contract

quantity.

CIRCLE
Where Sellers re-purchase from their Bupers or from 2ny subsequent Buyer the came goods or part thereof, & cinde chall be
considered to ewist as regards the particular goods so re-purchased, and the provisions of the Default Clause shall not spphy. [For
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the purpos= of this dause the mme poods shall mean goods of the same desoiption, from the same oouniry of ongin, of the same
quality, and, where applicable, of the mme analysis wanmanty, for deffvery from the same portis} of loading during the same period
of delivery). Different currencies shall not mvaSdate the circle.

Subject to the terms of the Prohibition Clause in the contract, i the cinde is established before the goods are delivered, or if the
moods are not defivered, invoices bazed on the mezn contract guantity, or if the soods hawe been delivered imeoines based on the
defnered guantity, shall be settled by all Buvers and thesr Sellers in the drcle by payment by a8 Buyers to their Sellers of the excess
of the Sellers’ invoice amount over the lowest inwoioe amount in the circle: Payment shall be due not ter than 15 consecutive
days afer the last date for delivery, or, should the cirde not be sscerizined before the expiry of this Sme, then payment shall be
due not later than 15 conseostive days after the circle is asosrtaired.

‘Where the cinde incudes contracs expressed in different correndes the lowest invoice: amount shall be replzced by the marke:
price on the first day for comtractual defvery and invoices shadfl be settled betwesn each Buyer and his Seller in the drcle by
payment of the differences between the market price and the relztive contract price in the curmenoy of the contract.

A1 Sellers and Buyers chadl give svery assistance to ascertain the dirde and when 2 droe shall have been 2scertained in acoordznce
with this clause same shall be binding on all parties to the cncle. Ac between Buyers and Sellers in the crcle, the non-presentstion of
dociments by Selers to their Buyers shall not be considered 2 breach of montrace

Should any party in the cinde prior to-the due date of payment commit my act comorehended in the Insobvency Clavse of this contrace,
settiement by all parties in the drole shali be cicuiated 2t the dosing out price 2= provided for in the Insobenoy Clawse, which shad be
tatorn =5 3 basis for settfement, instead of the lowest imrvoice amount in the drole. In this event respective Buypers shall make payment
to thesr Sefiers or nespective Sefiers shall make payment to their Buyers of the differenos between the dosing out price and the contract
jprice.

INSOLVENCY

If befone the fulfilment of this contrac:, either party shall suspend payments, notify any of the oreditors that he is unable to mest dedrts
o that he has suspended or that he i about to suspend payments of his debts, coreene, c2ll or hold 2 mesting of creditors, propose =
wolumtary arrangement, have an sdministration order made, have 3 winding up order made, have 3 receiver or manager sppointed,
onvene, call or hold 2 mesting to. go into Equidaton |other than for reconsmsction or amalgamation) beocome subject to zn Interim
Order under Section 252 of the Insolvency Act 1586, or have 3 Bankruphoy Petition presented apzinst him {any of which acts being
hereinafter iled an “Act of Insohenoy™) then the party committing such Act of Insolvenoy shall forthwith serve 3 notice of the
ooourrence of such Act of Insobvency on the other party to the contract and wpon proof {by either the other party to the contract or the
Rereder, Afminisrator, Liquidator or other person representing the party committing the Act of Insobenoy) that such notice was
served within I business days of the oocurmence of the Act of Insofvency, the contract shall be closed out at the market price rufing an
the business day following the serving of the notice. If such notice has not been served, then the other party, on leaming of the
ooourrence of the Act of insotvency, shall have the option of dedaring the contract dosed out 3t efther the market price on the first
busimess day after the date when such party first leamt of the ocourrence of the &t of Insolvency or ot the market price ruling on the
first busines s day after the date when the Act of insolvency oonermed.

In 23l cases the other party to the contract shal have the option of asoer@ining the settiement price on the dosing out of the ortact
by re-purchase or re-s=be. and the diference between the contract price and the re-purchase or re-ssle price shall be the amount
pey=hie or nepenable under this contract.

DORAICELE

This wontract shall be deemed to have been made in Erglard and to be performed in England, notwithstandieg any contrany
provision, and this contract shall be construed and take effect in socordance with the lws of England. Except for the purpase of
enforcing amy awand made in pursuance of the Arbitration Clause of this contracx, the Courts of England shall have exdusive
jurizciction to determine any apaiication for andllany refief, (sve for obtaining security only for the daim or counter-claim],the
exercise of the powers of the Court in nelation fo the arbitation proceedings and any dispute other than a dispute which shall fll
within the jurisdiction of arbitrators or boand of appeal of the Assodation pursuant to the Arbitration Clause of this contract. For
the purpose of any legal proceedings ezch party shall be deemed to be ordinarily resident or carrying on business at the offices of
The Grain and Feed Trade Association, England, (GAFTA], snd any party residing or carrying on business in Scotland shall be held to
hawe pronogated jurisdiction sgainst himself to the English Courts or if in Morthern Irefand to have submitted to the jurisdicion and
to be bound by the decision of the Engfich Courts. The service of procesdings upon any such party by leaving the ssme at the
offices of The Grain and Feed Trade Aszociztion, tomether with the posting of = copy of such proceedings to his sddress outside
Engtand, shall be deemed good service, any rube of kaw or equity to the contrary notwithstanding,

ARBTRATION

|3} tvy and all disputes arising out of or under this contract or any daim reganding the: interpretztion or execution of this contrac
shizll be determined by arbitration in scoondance with the GAFTA Arbitration Rufes, No 125, in the edition current at the date of
this contract, such Rubes are inoorporated intor and form part of this Contract and both parties hereto shall be deemed to be fully
cogniz=nt of and o have sxpresshy apreed to the appliction of swch Rules.

|b} Nefther party hereto, nor sny persons claiming ender either of them shall bring any schion or other legzl procesdings sgains
the other in respect of any swuch dispute, or daim until such dispute or claim shall first have been heard and determined by the
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arbétrator|s) or @ bosrd of sppes! as the case may be. in acoordance with the Arbitration Rules and it is expressly sgreed and
dedzred that the obtzining of an award from the arbitraton|zj or board of appeal. a5 the case may be, shall be & condition
precedert to the right of either party hereto or of any persons claiming under either of them to bring any action or other legal
proceedings agzinst the other of them in respect of any such dispute or daim.

{c} Nothing contained under this Arbitraton Clause shall prevent the parties from seeking to obtzin security in respect of their
daim or mountendaim via legal procesdings in any junsdiction, provided such legal proceedings shall be fimited to apolying
for and/or obt@ining security for & daim or countendaim, it being understved and agreed that the subm@ntive merits of any dispute
or claim shall be determined solely by arbitration in aomordance with the GAFTA Arbitration Rules, bo 125

INTERNATIONAL CONVENTIONS

The following shall nat spaly to this contract: -

[=] The Uniform Law on Sales and the Unifiorm Law on Formation to which effect is gaven by the Uniform Laws on Intemational Saies
Act 1967.

[B) The Unized Nations Cormention on Contracts for the Intermational Sale of Goods of 1560,

[£} Thee United Nations Corwention on Presmiption {Lim#ztion] in the Internztional Sale of Goods of 1974 znd the amending Protocol of
1950,

[d} Encoferms.

|2} Unless the contract contains any statement expresshy to the contrary, a person who is not @ party to this contract has no

right under the Contract {Rights of Third Parties} Act 1999 to enforce amy term of it

hers [

Printed in England and issued by

GAFTA
(THE GRAIN AMD FEED TRADE ASSOCIATION)
9 LINCOLN'S INMN FIELDS, LONDON WC2A 3BP
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